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Drip Guards 
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Yorktown Heights, NY December 30, 201 0 



RENEWED PETITION TO THE OFFICE OF PETITIONS 
Petition to Withdraw the Holding of Abandonment under 37 CFR 1.181(a) 



Office of Petitions 
Attention: Mr. Brian Brown 
Arlington. Virginia 22313 



Mr. Brown: 

Attached is a renewed petition requesting the withdrawal of the holding of abandonment of the 
above application under 37 CFR 1 . 1 81 (a). 
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Appn.Nnmber 09/^641.410 (Kicly) GAU 1794 Re: Renewed Petition to Withdraw the Holding of Abandonment 2 

Request for Withdrawal of the Holding of Abandonment 

This is a renewed petition requesting the withdrawal of the holding of abandonment under 37 
CFR 1 J 81(a) for the above application. Applicant's respectfully submits that the finality of the 
Office Action of 7/9/2009 was indeed premature. Applicant therefore respectfully requests 
reconsideration and withdrawal of the finality of this Office Action, and thus the holding of 
abandonment. 

This correspondence is in regard to U.S. Patent Application SR Number 09/641 A 1 0, Edible 
Supports for Comestibles with Optional, Edible Mess Guards and Drip Guards. Application 
09/641 ,410 is a parent application to several divisional applications. Patent Application SR No. 
09/64 1 A 1 0 was filed August 1 8, 2000, and is currently pending. 

Claims 383 - 416 are pending in the current application. Claims 403 - 416 are withdrawn from 
consideration as said to be directed to a non-elected invention. 

Applicant had sent a petition to the Director of Patents for the Withdrawal of the Holding of 
Abandonment under 37 CFR 1 . 1 81(a) for the above application on March 27 s 2010, as Applicant 
submitted that the Final Office Action was premature and therefore improper. This petition has 
been denied. Applicant sent a request for reconsideration on September 10 7 2010. Applicant is 
now in receipt of a decision regarding this petition- This request has also been denied. 

Applicant is presently sending both the petition of March 27, above, and the request for 
reconsideration of September 10, above, as a renewed petition to the Office of Petitions and 
respectfully submits that all evidence clearly shows that the finality of the Office Action of July 9, 
2009 was clearty premature. 

As such, and upon renewed Teview of these petitions, Applicant would like to respectfully request 
that the finality of this Office Action be withdrawn, and thus abandonment. 
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Re: Renewed Petition to Withdraw the Holding of Abandonment 3 



Applicant is available to answer any questions relating to this renewed petition using the phone 
number listed below. 

Applicant looks forward to a favorable reply, for which Applicant respectfully petitions. 



71 Stonewall Court 
Yorktown Heights, NY 10598 
Tel. (914) 960-3506 

Certificate of Facsimile: I certify that on the date below, this document and referenced 
attachments, if any, will be faxed to the central fax number of 571 -273-8300 to the United States 
Patent and Trademark Office ^Commissioner for Patents" Arlington, Virginia 223 1 3 . 



Very Respectfully, 




Alice O. Kiely 



20 10 December 30, 




Alice O. Kiely 



Attachments: 



1) copy of Applicant's Petition to the Director of Patents sent 3/27/2010 - 52 pages 

2) copy of Applicant's Request for Reconsideration sent 9/10/2010 - 19 pages 
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TO: 


FROM: 


Commissioner for Patents 


Alice O- Kiely 


United States Patent and 


71 Stonewall Court 


Trademark Office 


Yorktow.i Heights, NY 10598-1819 


COMPANY: 


DATE: 




3/27/2010 


FAX NUMBER: 


TOTAL NO. Or PAGES INCLUDING COVER: 


571-273-8300 


52 


PHONE NUMBER: 






Keith Hendricks/1761 


RE: 


YOUR REFERENCE NUMBKR: 


Application 09/641,410 




^CJRGENT □ FOR REVIEW 


Q PLEASE COMMENT D PLEASE REPLY d PLEASE RECVCt.fi 



NOTES/COMMENT: R: 



In the United States Patent and Trademark Office 



Appm Number: 
Appiu Filed: 
Applicant: 
Title: 

Examiner/GAU: 



09/641,410 
August 18, 2000 
Alice O. Kiely 

Edible Supports for Comestibles with Optional, Edible Mess 
Guards and Drip Guards 
Keith Hendricks/1794 



The following received today at the USFTO, Petition to Director to withdraw holding of 
abandonment under 37 CFR 1.181(a) for the above application , 52 pages Eocl: 18 pages of 
remarks, petition to withdraw the finality of the office action of 7/9/2009, remarks regarding 
ongoing improper office actions, 33pages of Exhibits A through M, fax cover sheet, cover letter , 
signed Certificate of Facsimile 3/27/2010 
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Appn. Number: 
Appn. Filed: 
Applicant: 
Title: 

Examiner/ GAU: 



09/641,410 

August 18, 2000 

Alice Mary O'Donnell Kiely 

Edible Supports for Comestibles with Optional, Edible Mess Guards and 
Drip Guards 

Keith Hendricks/Joyti Chawla 1794 



Yorktown Heights, NY March 27, 2010 



Petition to Director 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT UNDER 37 CFR l*lSl(a) 



Assistant Commissioner for Patents 
Arlington, Virginia 223 1 3 



Sir 



Applicant respectfully requests the withdrawal of the holding of abandonment for the application 
of 09/641,41 0, Edible Supports for Comestibles with Optional, Edible Mess Guards and Drip 
Guards. 
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A ppn. Number 09/641,410 (Kiety) GAU 1794 Petition to Director lo Withdraw Holding of Abandonm ent 2 

Petition To Withdraw Holding of Abandonment 
Based on Improper Final Rejection Under 37 CFR 1.181(a) 

This correspondence is in regard to US. Patent Application SR Number 09/641,410, Edible 
Supports for Comestibles with Optional, Edible Mess Guards and Drip Guards. Application 
09/641,410 is a parent application to several divisional applications. Patent Application SR No. 
09/641,410 was filed August 18, 2000, and is currently pending. 

Applicant is in receipt of a final Office Action mailed July 9, 2009, for the above application. 
Applicants respectfully request that the finality of the Office Action, and thus abandonment should 
be withdrawn as the Office Action is improper 

Applicant respectfully requests going forward that examiners during examination: V) address 
every element of Applicants claims as recited, [emphasis added] 2) properly address Applicant's 
subject matter of: a) a support for a frozen comestible comprising an edible "composite material," 
(as originally filed in claims 6, 19, 21-23, which is a term well known to one having ordinary skill 
in the art), and b) a support for a frozen comestible comprising an edible material, said edible 
material comprises two materials, and 3) specifically answer the substance of Applicant's 
arguments. 

Applicant respectfully submits that the finality of the Office Action is improper because the Office 
has failed to address Applicant's claims as recited. 

Applicant respectfully submits that the finality of the Office Action is also improper as the Office 
has failed to address every argument of Applicant under MPEP 707.07(f) 

Applicant respectfully submits that the finality of the Office Action is also improper due to the 
introduction of a new reference in a final Office Action, not necessitated by an amendment of 
Applicant or an IDS, and therefore requests withdrawal of that finality, according to Section 
706, 07(a) of the Manual of Patent Examining Procedure (MPEP), which is also in violation of 
compact prosecution MPEP 707.07(g). 

Applicant respectfully submits that the finality of the Office Action is also improper due to the 
withholding of Applicant's method claims from consideration without any evidence, suggestion, 
or argument of a patentably distinct species. 

Applicant respectfully submits that the finality of the Office Action is further notably improper as 
Examiner Joyti Chawia had admitted to Applicant in a telephone conversation on January 29, 
2010 to basing the rejections of aH Applicant's claims on a truncated portion of Applicant's 
claims, "i.e. two constituent materials " ((Exhibit L, Summary of phone call, below) 
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Appn. Number 09/641,410 (Kiely) GAU 1794 Petition to Director to Withdraw Holding of Abandonment 3 

Applicant respectfully submits that the finality of the Office Action is further noted to be 
improper, [emphasis added] as Examinees) have sustained all rejections based on willful and 
erroneous misinterpretation of Applicant's subject matter for years in PTO Office Actions, 
although the record shows that Examiners are well aware of Applicant's subject matter. 

Additionally* Applicant respectfully submits that the finality of the Office Action is improper as 
Examiner Jyoti Chawia has also admitted to Applicant on the telephone call of January 29, 2010, 
that Examiner is "not making a 35 USC Section 102 rqection, but a section 103 rejection," yet 
continues to hold all claims rejected by that single reference under 35 USC Section 102, based 
solely upon truncating Applicant's claims and without any evidence- 
Furthermore, Applicant respectfully submits that the finality of the Office Action is also improper, 
as while the Office Action(s) agrees that all elements in Applicant's claims are NOT anticipated by 
a single reference (Office Action admits that the support of the single reference to Musher is 
entirely frozen [Applicant's is non frozen]} the reference has not been withdrawn and continues to 
be used to hold all claims rejected under section 102, without evidence for many years while on its 
face does not anticipate Applicant's claims. 

Applicant's Disclosure 

(Background) 

Three Disclosure Documents claiming date of conception of Applicant's supports were filed with 
the US Patent and Trademark Disclosure Document Program in 1994, 1 996, and 1999. 

In response to the restriction of 5/2/02, Applicant had elected, wherein the support is a candy bar 
and filed claims of a support comprising a composite candy. (Exhibit M, top arrow, right side) 

In response to the restriction of 12/19/2002, Applicant had elected Species III, wherein the 
support is a composite support as shown e.g. in Fig, I, 

Composite support 62 as shown in Fig. 1: 

The specification recites in part: 

[0165] Preferably, support 62 is an elongated and slenderized, multi-ingredient, candy bar (made 
to a suitable size and shape to support the confection) such as those found at the check-out 
counter of a grocery store- 
to 166] One such candy bar has the ingredients of a whipped chocolate nougat center that is then 
coated with a thick chocolate coating (barrier 86), sold under the trademark Three Musketeers by 
Mars, Incorporated of Hackettstown, N J. Another suitable candy bar that contains the 
ingredients of a whipped chocolate nougat center 90, topped with a thick layer of caramel 88, 
which is then totdSly dipped in a thick chocolate coating 86 (FIG. 27D), is one sold under the 
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Appn Number 09/641,410 (Kiely) OAU 1794 Petition to Director to Withdraw Holding of Abandonment. 4 

trademark Milky Way, also by Mars, Incorporated. (The ingredients and barrier or chocolate 
coating 86 are not specifically shown in support 62 in FIGS. 1 and 2, for clarity, but are shown in 
FIGS. ISA, 27A-E), Another suitable candy bar for an edible support is made with the ingredients 
of an elongated dense cookie, coated on top with a thick layer of caramel, which is then dipped in 
a chocolate coating,(FIG. 27B) such as the one sold under the trademark Twix, also by Mars, 
Incorporated. A frozen Twix candy bar efficiently supports confection 84. 

[0167] Other candy bars that are also suitable as edible supports for confection 84, such as the 
one sold under the trademark, Butterfinger, by Nestle Incorporated, of Glendate, Calif., has the 
ingredients of ground roasted peanuts, dipped in a thick chocolate coating (and other ingredients) 
and one sold under the trademark Snickers, also by Nestle, has peanuts, caramel and a chocolate 
coating Another candy bar sold under the trademark 100 Grand, also by Nestle, has the 
ingredients of chewy caramel, milk chocolate and crispy crunchies (FIG. 27C). 100 Grand candy 
bar, if slenderized, elongated and frozen is an efficient support 62 for confection 84. A candy bar 
sold under the trademark Baby Ruth, also by Nestle, with the ingredients, peanuts, caramel and 
nougat, also if slenderized is a rich, edible support for confection 84. Other suitable candy bars are 
the candy bars sold under the trademarks Mounds and Almond Joy, both by Hershey Foods 
Corporation, of Hershey, Pennsylvania. These supports may be any size, length, width, shape or 
thickness. A bite size additional fun ingredient 100, sold under the trademark Nestle Bites also of 
Nestle Incorporated, which has several flavors, may be added to confection 84 or an edible 
support for additional enjoyment. These candy bars offer a familiar and desired taste to many 
people in the United States and to many people of other countries throughout the world. 
End of partial Background 

Grounds 

As grounds for this Request, Applicant states as follows: 

In replies to the non-final and final Office Actions, Applicant requested that the finality of the 
Office Actions not be made final, and then the finality removed, and specified the reasons why the 
a final Office Action would be improper. (1 1/23/2009, 25 pgs,; and 10/9/2009. 20 pgs ) 
Applicant's reasons why the final Office Action would be improper were not addressed in the 
advisory actions, except for upholding denying Applicant method claims, for which Examiner's 
reason is incorrect on the record, i.e. PTO Office Actions, below, 

Etection/Restriction 



1) Regarding Election/restriction : 

Examiner's stated grounds for withholding of Applicant's method claims from examination; 
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"Newly submitted claims 403-416 are directed to a method of making a support, i.e., an 
invention that is independent or distinct from the invention elected in response filed 
January 1 8, 2003 to the original restriction requirement.* 5 Since Applicant had elected a 
product and not the method of making in response to the election requirement the method 
of making the product, i.e. claims 403-416 are withdrawn from consideration as being 
directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP section 821.03. Thus 
claims 403-41 will not be examined in the present Office Action. 

Examiner has failed to address Applicant's argument that no restriction for a method claim had 
ever been made. (Exhibit A, pg 1-3, restriction of 5/2/2002); Exhibit B, election of 1/18, 2003); 
(Exhibit C, pgs. 1/4 - 4/4) (Method claims had also been previously presented on 1/28/2008, 
5/16/2008, 7/30/2008, 8/20/2003, 8/18/2000 (date of filing)). 

N.B. Contrary to examiner, the first Office Action on the merits did in fact address Applicant's 
method claims (Exhibit H, pg. 4/5, 5/23/2003). "In regard to method claim 95, since.,.) No 
restriction had been made. 

An objection to the method claims could have been made at the time of the election requirement 
on 5/2/2002, (Exhibit A), however Examiner did not object. An objection to the method claims 
could have been made at the time of the first Office Action on the merits on 5/23/2003, (when 
they were addressed, (Exhibit H, pg 4/5), or even the final Office Action of 3/9/2004, or any of 
the times directly above, however examiner did NOT object. (MPEP 2106 H, " . .Thus, USPTO 
personnel should state all reasons and bases for rejecting claims in the first Office Action ") 

Applicant further argued that as far as Applicant as aware, electing a species does not preclude 
one from including a method claim(s). Applicant is entitled by right to a method claim(s) MPEP 
800, if the claims are not patentably distinct. To continually deny Applicant access to a method 
claim(s) based solely upon the election of a species, especially when NO restriction had ever been 
made, and NO reason of the method claims being patentably distinct had ever been stated by 
examiner, is improper. This argument was not addressed or answered by examiner either. 

Jn the advisory action of 1/28/2010, Examiner stated that a reason for rejection of the method 
claims is that Applicant's method claims were not present as of the time of the election, and stated 
that the "claims are directed to a method of making a support, ie, an invention that is independent 
or distinct from the invention elected in response filed January 18, 2003 to the original restriction 
requirement." (Exhibit E - Advisory Action 1/28/2010) Applicant's method claims were present 
at the time of filing, and these method claims had been addressed by the PTO in the first Office 
Action on the merits and were not restricted. (Exhibit H, pg. 4/5, above) (Exhibit D - August 18, 
2000). Applicant had also argued that as far as Applicant knew, method claims need not be 
present at the time of a restriction, but only they cannot be patentably distinct. This argument had 
not been answered. (Applicant's response filed on January 18, 2003 is also not the "original' 7 
restriction requirement, as examiner states. See restriction of 5/2/2002) 
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Examiner had also failed to address Applicant's argument that method claims had been included 
as originally filed on 8/18/2000 (claims 28, 29(30)) (Exhibit D). 

Examiner had also failed to state examiner's burden of proof as to how Applicant's method claims 
are directed toanon-elected invention. Other than to say: 

"Since Applicant had elected a product and not the method of making in response to the 
election requirement..." or <l not present as of the time of the election " 

N*B, Examiner has failed to give any reasoning whatsoever as to how Applicant's method claims 
are directed to a non-elected invention. Applicant argued that Applicant's method claims are 
generic to the invention being examined and considered proper unless proven otherwise. Failure 
to show a distinct non-elected invention while withdrawing Applicant's method claims from 
consideration constitutes an improper Office Action. Applicant respectfully requests examiner 
state specifically how Applicant's method claims constitute a patentably distinct species, or 
Applicant respectfully requests immediate removal of the withdrawal of Applicant's method 
claims from consideration, and be properly examined. 



Amendments to Specification 

Examiner states: 

"The amendment filed March 16, 2009, is once again objected to under 35 USC 132(a) 
because it introduces new matter into the disclosure. The claims contains subject matter 
which was not described in the specification in such a way as to enable one skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. In the instant case the term "composite material" as added to the claims 
introduces new matter as the term is not disclosed in the original disclosure an the 
introduction of the term "composite material" changes the description of "a candy bar" to 
"a composite material candy bar" which is not the same as a generic term "candy bar" as 
originally described." 

2) Regarding Amendment to Specification, examiner has continually failed to respond to 
Applicant's argument that the term "composite material" could not be "new matter," when 
Applicant had shown documentation many many times to examiner that the term "composite 
material" had been specifically recited in the original disclosure in claims 6. 19. 21-23, filed 
August 18, 2000. (Exhibit F, pg. 1-3) 

Applicant had also made the argument that Applicant is permitted to amend the specification with 
the tenn "composite material," as the term was originally filed in at least claims 6, 19, in 
accordance with MPEP 608.01 (Exhibit G pgs. 1-3). Also Applicant's specification teaches of a 
"composite candy bar ." in paragraphs [0195], [01961, [0197], and [0199], "composite candy bar 
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with chocolate, nuts and nougat inside, " and specifically teaches a myriad of examples of 
composite materia! candy bars such as Snickers(tm), Milky Way (tm), Twix (tm), Kit Kat (tm), 
Kudos (tm), Butterfinger (tm), Baby Ruth (tm), and many others. These candy bars are plainly 
known to one having ordinary skill in the art to be a composite material candy. 

Examiner has failed to show any evidence to the contrary but continues to make the Office 
Actions final without any evidence, which constitutes improper Office Actions. Examiner must 
consider and respond to the substance of Applicant's argument. As of the present, examiner has 
not addressed the "substance" of Applicant's arguments and continues to reject the request to 
amend the specification, as may be permitted in accordance with MPEP 608.01. 

Examiner has also failed to respond to Applicant's argument and evidence that examiner had 
already restricted different flavors of Applicant's "composite material," i.e. composite material 
candy bar, composite material cookie bar, and composite material granola bar, in the restriction of 
5/2/2002, which examiner had taken directly from original claims 6, 19 t 21-23, where it stated 
"composite material," (Exhibit A, Election from Exhibit F initial claim 6, claims 19, 21-23, pgs. 
1/3-3/3) and therefore "composite materiaT could not be "new matter." 

Applicant's independent claim 6 recited: 

6. The edible support of claim 1 wherein said support is a composite material, 

having a plurality of ingredients, said edible support being suited for a plurality of 
configurations and orientations, wherein said support is a candy bar, wherein said 
support is a cookie bar, wherein said support is a granola bar. (Exhibit F, pg. 1/3) 

In the first Office Action on the merits on 5/23/2003 (Exhibit H pg. 2/5) examiner states: 

"In fact, since the edible support is disclosed as being a composite how can it be 
homogenous? The two are mutually inconsistent." (underline drawn by examiner) 

Examiner also stated 5/23/2003 (Exhibit H pg. 2/5): 

In regard to claim 76, claim 76 can be construed to recite that the edible support 
comprises one or more elements a through m> and particulate matter and a homogenous 
comestible.... 

Merriam Webster Online Dictionary : 

mutual: La; directed by each toward the other, or the others < mutual afFection>. 
inconsistent b : containing incompatible elements 
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Had Applicant's support been merely an assembly of parts, akin to the support of Firmrn (US 
1 769 215) i.e. a simple example of a baked stick topped with a chocolate coating, ...a 
homogenous coating could have coated another support part (homogenous baked stick) and one 
would still be consistent, or compatible with the other. 

However, Examiner states: "In fact, since the edible support is disclosed as being a composite 
how can it be homogenous? The two are mutually inconsistent" 

N B. Conclusion: Examiner's argument pertained to a "material" (an assembly of parts are not 
homogenous, or of a uniform structure or kind throughout (Merriam Webster 2). Thus, Examiner 
was well aware that Applicant's support comprised "a composite," [noun] i.e. -'composite 
material " "comprising elements a through m...," ("ingredients of," (specification) candy, nuts, 
fruit grain, chewing gum...) (Exhibit H, pg. 2/5) (Exhibit I, pg. 3,3, sent by PTO to Applicant^ a 
composite, noun, entry 4. A solid material.) upon the sending of the first Office Action on the 
merits to Applicant on 5/23/2003, upon which Section 1 12, first and second paragraphs were 
satisfied for all independent claims. 



The United States Patent and Trademark Office Had Already Decided That "Edible 
Composite Support" Had » Disclosed A "Composite MateriaP Under 35 USC Section 112, 
First and Second Paragraphs in The Office Action of 5/23/2003 

N. B. Applicant respectfully submits that it is notably improper for the United States Patent and 
Trademark Office to had already decided that all claims are proper under section 1 1 2, first and 
second paragraphs for the recitation of "edible composite support," as enabled and mstmctry 
claiming a "composite," "a composite material," and then deny all of Applicant's claims for this 
reason for at least seven years thereafter. (Exhibit H, pg. 2/5, i.e. independent claims 72,87,91 ,95, 
"edible composite support," were not objected to, and (Exhibit H. pg. 3/5) no rejections under 
section 1 12, second paragraph, Non final Office Action of 5/23/2003) This is unjustified. 

In addition in this same first Office Action on the merits 5/23/2003, ALL of Applicant's 
independent claims, 4t which recited, "composite edible support," passed section 35 USC Section 
1 12, first and second paragraphs, were clear to examiner, and were clear to one having ordinary 
skill in the art that Applicant's support comprised an edible composite material. ({0165}, above) 
Applicants independent claims were claim 72, claim 87, claim 91 and claim 95. Note that section 
U2, first paragraph of the Office Action rejected only dependent claims 76-81, 89, 94, and 96. 
(Exhibit H, pg. 2/5 (first arrow) No rejections had been made regarding section 1 12. No 
restriction had been made for Applicant's method claims either. 

As above, Examiner was well aware of Applicant's "composite material" and decided in this first 
Office Action on the merits that Applicant's "composite edible support" was in such full, dear and 
concise and exact terms as to enable any person skilled in the art to which it pertains or with 
which it is most nearly connected, to make and use the same as well, comprising "a composite 
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material," and the claims particularly pointed out and distinctly claimed the subject matter which 
Applicant regarded as Applicant's invention. 

N.B. Conclusion: All of Applicant's claims of a "composite edible support" had already been 
decided to be proper in claiming Applicant's subject matter of a "composite matenal," on 
5/23/2003, under 35 USC Section 1 12, first and second paragraphs. 

Claim Rejection 35 USC Section 112, first paragraph 

3) Regarding Claim Rejections 35 USC Section 112, (first paragraph), examiner states: 

"In the instant case the term "composite material" changes the description of "a candy bar 
to "a composite candy bar", which is not the same as a generic term "candy bar" as 
originally described. " ... Therefore the amendments to the claim introduce new matter and 
the Applicant is required to cancel the new matter in the reply to this Office Action. (Pg. 4 
of Final OA) 

Examiner has failed to show how "composite material" is new matter. Applicant had argued that 
it is of the record that the specification recites: "composite candy bar": in paragraphs 
[0197][0198] [0200]; (Filed specification (composite candy bar), original claims 6, 19, 21-23, 
restriction, etc.) Applicant pointed out that examiner had already made a restriction frorn an 
originally filed claim among, a composite material candy bar, a composite matenal cookie bar, or 
a composite material granola bar on 5/2/2002. (Exhibit F original claims "coniposite material 
based upon originally filed claims 6, 19, 21-23, and Exhibit A restriction, species IV(a), IV(b), 
lV(c)). Examiner has not answered Applicant's argument, nor the substance of it. 

Examiner stated: * "In fact, since the edible support is disclosed as being a composite how can it 
be homogenous? The two are mutually inconsistent." (5/23/2003 (Exhibit H, pg. 2) see section 
102 below) Examiner not only found Applicant's composite matenal to be not be new matter, but 
to be enabled and to distinctly claim Applicant's subject matter, under section 1 12, No rejection 
had been made. 

Examiner has continually failed to respond to Applicant's argument in the Office Actions, but has 
systematically rejected all claims, without providing any evidence to the contrary. This constitutes 
continuing improper Office Actions. 

Claim Rejection 35 USC Section 112, second paragraph 
4) Regarding Claim Rejection 315 USC section 1 12, (second paragraph) indefiniteness for the 
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recitation of "a composite material," examiner has not responded to Applicant's argument that 
the term "composite material" is a well known term, which has been used "as is" in a myriad of 
issued patents, without definition, such as for example, issued US patent to French et al., 
(6 ->84 294) filed November 22, 1999 (09/444,969) (filed before Applicant's was filed) which 
redtes'the term "composite materiaT ONLY in the claims (claims 12, 13) and NOT in the 
specification) and is well known to one having ordinary skill in the art, and therefore there is no 
requirement for Applicant to explain a well known term. "If elements of an invention are well 
known in the art, the Applicant does not have to provide a disclosure that describes those 
elements." MPEP 2106) Applicant had also argued in detail of "composite material" being used 
as clay bricks with straw embedded in it in ancient times. Examiner has not responded to 
Applicant's arguments but continues to reject claims 383-402 regardless. 



Claim Rejections - 35 USC Section 102 

The United States Patent and Trademark Office Had Already Decided that Applicant's 
Support Comprising an Edible "Composite Material" was Enabled, Distinctly Claimed, 
Novel and Unobvious Over the Reference to Musher as of at Least 5/23/2003 



5) Regarding 35 USC 102(b), claims 383-402 had been rejected as being anticipated by Musher 
(US 2,217,700). 

Although a particular reference to Musher is addressed, Applicant respectfully submits that issues 
that are other than appealable issues are in question. 

In response to the Amendment filed March 16, 2009, the Office mailed a final Office Action on 
July 9, 2009, which explained that all rejections to claims 383 and 394 were maintained because: 

"Regarding claims 383 and 394, Musher teaches ice cream (frozen comestible) on an non- 
frozen edible support structure or a composite support which has at least two edible 
discemable (i.e. perceptible) edible confectionary materials or components that are 
combined together to make the support, i.e., two constituent ingredient materials (Page 1; 
Column! , lines 37-46 and Column 2 lines 40-55), as instantly claimed. Also see (page 4: 
column 1, line 72 to Column 2, line 23 and figures 1-6)." (Final Office Action pages 6-7) 

Independent claim 383 recites: 

A non frozen support for a frozen comestible comprising an edible confectionary material 
comprising two ingredient materials within said edible confectionary material or two 
constituent materials. 

Independent claim 394 recites: 
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A support for a frozen comestible comprising an edible composite material, said edible 
composite material comprises two ingredient materials within said edible composite 
material or two constituent materials. 

Note that examiner does not address "composite material" but only "composite support." 
(Applicant found out in a telephone call with Examiner Chawla, that Examiner Chawla has been 
rejecting all claims under sections 102 and 103 based solely upon a truncated portion of ^ 
Applicant's claims. Examiner Chawla admitted to rejecting the claims based solely upon Musher s 
support having "i.e., two constituent materials." Examiner stated that since Applicant s claims 
were "either/or" claims, that all she had to do was disprove one side of the u oT and that 
constituted her due diligence. Examiner continues to improperly base all rejections upon a 
truncated portion of Applicant' s claims. 

In the specification, Applicant's edible support is recited as "composite support 62," "composite 
support 62A," etc., and recites examples of composite material candy, cookie and granola. 
Examiner continues to deny Applicant's claims based upon the term "composite support." 

However: 

N B. It had already been decided by the USPTO that Applicant's "composite support" was 
enabled, distinctly claimed, novel and unobvious over the reference to Musher as of at least 
5/23/2003. 

All of Applicant's claims had been cleared with respect to 35 USC Section H2, first and I second 
paragraphs regarding the reference to Musher. It had also already been decided by the USPTO 
that all of Applicant's claims were novel under 35 USC Section 102 over the reference to Musher, 
i e no rejection for Musher under Section 102 was made in the Office Action; {Exhibit H, pg. 3/5, 
(5/23/03)) it also had been decided by the USPTO that all of Applicant's independent claims (72, 
87 91 and 95) were unobvious over Musher under 35 USC Section 103 {Exhibit H, pg. 4/5) 
Thus all dependent claims were also a fortiori patentable over Musher. Furthermore, examiner 
does not argue that Musher comprises a composite material, and therefore examiner agrees that 
Musher does not comprise a composite material. 

Additionally, prior to the final Office Action, Applicant had requested constructive assistance with 
the claims under MPEP §7O6.03(d) and §707.07(j), but was denied assurance. Examiner 

responded: 

"It is noted that Applicant has requested help from the examiner. Beside the feet Applicant 
either has had some experience prosecuting applications or has had experienced help as 
evidenced by the fairly accomplished communications, the office provides help or makes 
suggestions relative to patentability, if the Office has discerned allowable subject matter, 
As of now, that has not been the case." (Exhibit H, pg. 5/5) 
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Contrary to what examiner states, Applicant respectfully submits that as of that time " it was the 
case ." 

The support of Van Duren (Swiss patent 649197)(cookie) could not make a candy support, 
(agreed by examiner, i.e. no section 102 rejections), in view of a piece of candy of Laskey 
(1 566 329) with a filling placed inside, without any suggestion to support a comestible, (agreefl 
by examiner), the combination of which would not comprise a suggestion to be combined to make 
Applicant's support. (Exhibit M) 

No combination could show a composite material, as none of the references themselves comprised 
or suggested a composite material, or a "composite," (examiner, 5/23/2003), as they each showed 
only asingle material, such as gum (Tezuka et al. 4,399,153) or a support with different parts, 
such as Van Duren, Laskey, or such as (Jones 1,947,010) with a chocolate coatmg, or unit 
structure (Musher 2,217,700). 

The reference to Chan (6,177,110) was not prior art of Applicant. (Enabled disclosure document 
dated as early as 1994). 

As far as Applicant is aware, all Applicants, whether pro se or represented, may be provided 
assistance with the claims. Examiner deterrnined Applicant did not need assistance with the claims 
after a single response to the first Office Action on the merits\ Examiner demed Applicant 
assistance even though Applicant had "patentable subject matter " This is unjustified. 

Furthermore, in denying Applicant with assistance, examiner willfully changed the words and 
meaning of MPEP 707.07Q) from " patentable subject matter" to "allowable subject matter, sucft 
that Applicant would have to have the claims allowed before any assistance with the claims would 
be given to Applicant, (which is of the record as having been improperly delayed for many years), 
contrary to MPEP §706.03(d) and §707.07®- 

Examiner endlessly and willfully continues to truncate and manipulate Applicant's claims in the 
Office Actions and then rejects all claims based on examiner's own words and not the wonta of 
the claims. Examiner has failed to address Applicant's claims as recited. Examiner hasfeJed to 
address the heart of Applicant's subject matter. Examiner has failed to address the substance of 
Applicant's arguments This is failure of examiner and the PTO and not of Apphca^. This acUvrty 
may be seen throughout the examination, is of the record, and is improperly wasted time by the 
PTO and not by Applicant. 

For.example, in the present Office Action examiner removed Applicant's tern* "material 
compri^o ingredient materials" and "composite material" ^Applicant's claims .383 and 
394 and rejected the claims based upon examiner's own insertion of composite support. 
Examiner stated: 

"...composite support which has at least two edible discernable (i.e perceptible) edible 
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confectionary material or components that are combined together to make the support, 
i.e., two constituent materials... as instantly claimed." 

Independent claim 383 recites: A non frozen support for a frozen comestible comprising 
an edible confectionary material' comprising two ingredient materia ls within said edible 
confectionary material or two constituent materials. 

Independent claim 394 recites: A support for a frozen comestible comprising an edjble 
com posite material said edible composite material comprises two ingredient materials 
within said edible composite material or two constituent materials. 

AQ of Applicant's considered'claims were then rejected and the Office Action was made final 
based upon this willful and erroneous examination. This is unjustified. 

All prior art had been overcome in the response to the Office Action of 3/9/04. 

N B. Applicant submits that since Examiner found no other art to anticipate Applicant's claims, 
examinees) improperly reinstated the reference to Musher again on 10/3 7/05, (Exhibit J) without 
any evidence and fails to answer that Musher does not show a solid material, a material 
comprising two materials, a composite material, or other arguments, as stated, (wen though 
Applicant's subject matter had already been decided to been enabled, distinctly claimed, novel, 
and unobvious over Musher on 5/23/2003 . 

Examiner again rejects all the claims based upon a truncated portion of Applicant's claim: 

14 "Musher teaches ice cream on an edible support having at least two discernable edible 
members wherein on portion extends into the ice cream and one portion extends out of the 
ice cream for holding. Musher teaches stick that may be completely edible," 

Applicant's independent claim 179 recited: 

A supported frozen comestible comprising: 

(a) a supported frozen comestible, and 

(b) a composite candv support havins two discernable edible mem bers, in contact with each other 
suitable for supporting said frozen comestible, said two discernable members each being other 
than an edible coating said composite candy support having a first portion extending into said 
frozen comestible, said first portion having sufficient surface area and means for adherence wrthm 
said frozen comestible to support said comestible, said composite candy support having a second 
portion having a second portion extending outside said frozen comestible, said second portion 
having sufficient surface area to provide a utilitarian support for said comestible. 

Even though Applicant's subject matter had already been determined by the PTO to be both 
novel and unobvious over the reference to Musher (Exhibit H, pgs. 3/5-4/5, 5/23/03), the 
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reference to Musher is continuing to be willingly and unjustly used under sections 35 USC 102, 
and 1 03 based upon examiner's own words and truncated portions of Applicant's claims, a 
procedure admitted to by Examiner Jyoti Chawla on the telephone ott January 29, 2010, to deny 
Applicant's claims from being allowed. 

No prior art has been found under 35 USC Sections 102 or 103, ("A person shall be entitled to a 
patent unless - ") yet examinees) continue to unfeirty reject all claims, without any factual 
evidence Examinees) continue to fill Office Actions with non-compliant double-talk that does 
not answer the substance of Applicant's arguments, and promptly issues a final rejection after 
Applicant has paid for an impartial and fair examination (RCEs to keep the application alive). 
These responses are of the record, are in violation of the MPEP, (700 Examination) are 
respectfully submitted to be clearly unfair, and unjustifiable. 

Examiner stated, "further a composite is defined as "made of separate elements", 

"Reference V" was sent to Applicant by this same Examiner Jyoti Chawla. Reference V, pages 
from the Merriam Webster Dictionary which defined a "composite" [noun] as: 

"a solid material made of two or more substances having different physical characteristics 
and in which each substance retains its identity white contributing desirable properties to 
the whole; esp a structural material made of plastic within which a fibrous material (as 
silicone carbide) is embedded." 

Applicant argued that the dictionary recited "a composite" [noun] as a "solid material " Examiner 
has not addressed Applicant's argument. 

Applicant had further argued that the patent to Musher was comprised of interstices or voids to 
hold ice cream within the structure, the reason for the invention. 

Applicant argued that Musher did not comprise a "composite material," as according to the PTO 
dictionary definition sent to applicant from Examiner Chawla, a composite material was a soud 
material and Musher's unit structure was filled with interstices and therefore could not be a 
composite material. Applicant argued that Musher taught away from using a composite material, 
as the interstices were needed to hold his ice cream. (Exhibit K, pg. 1/3 - 3/3) 

N.B. Examiner rejected all of the examined claims and made the Office Action final without 
addressing any of these arguments. 

Applicant also argued the reference to Musher does not anticipate Applicant's claims as the 
supported confection of Musher is frozen and therefore Applicant's claims are not anticipated. 
Applicant's support is not frozen. Applicant noted that Examiner had stated that: 

-The formed and coated support of Musher is nora-frozen prior to addition of liquid and 
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freezing steps. Thus the composite support for a frozen confection as taught by Musher is 
not frozen until the fee cream material is poured into the voids and the entire structure is 
frozen." (Exhibit K, pg. 2/3) 

Applicant brought up the fact that examiner agrees with Applicant that Musher's support is 
"entirely frozen." 

Examiner still rejected all claims without responding to Applicant's argument and made the Office 
Action final. This is unjustified and constitutes an improper Office Action. 

N. B. Applicant respectfully submits that it is notably improper for the United States Patent and 
Trademark Office to have already decided that all independent claims, and thus all dependent 
claims were both novel and unobvious over the reference to Musher on 5/23/2003, and to 
continue to use the reference to Musher against the claims without any evidence of a material 
comprising two materials, or an edible composite material, and to retain these groundless 
rejections for over seven years. 

As above, Applicant respectfully submits that the finality of the Office Action is further noted to 
be improper, [emphasis added] as Examiner has continually failed to acknowledge Applicant s 
subject matter in years of Office Actions, although it is of the record that Examiner is well aware 
of Applicant's subject matter, having cleared the subject matter under section 1 12, in 2003. 

Telephone Conversation Regarding the Final Office Action 

N B. Note that as of the conversation on January 29, 201 0, regarding the above final Office 
Action, Examiner Jyoti Chawla stated that all Examiner Chawla had to do was disprove one side 
of the "or" in Applicant's claim which constituted examiner's due diligence. On January 29 , 
2010 Examiner Chawla admitted to addressing only a truncated part of Applicant's claims for 
maintaining the rejections of all examined claims. Examiner's rejection was based solely upon, 
Musher teaching "i.e. two constituent materials," and thus admitted to sending an improper final 
Office Action to Applicant. (Exhibit L, Applicant's summary of telephone conversation with 
Examiner Jyoti Chawla re: final Office Action of 7/09/2009, pg. 4/4). 

Examining only a portion of a claim is improper examming procedure and hence Applicant 
respectfully submits that the outstanding Office Action is therefore improper. 

(TO ANTICIPATE A CLAIM, THE REFERENCE MUST TEACH EVERY ELEMENT OF THE 
CLAIM) MPEP 2131 Anticipation . . 

"A claim is anticipated only if each and every element as set forth m the claim is found, 
either expressly or inherently described, in a single prior art reference." Verdegaal Bros. v. 
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Union Oil Co. of California, 814 F.2d 628, 631, 2 USPQ2d 105 1, 1053 (Fed. Or. 1987). 

Reference to Feybusch: 

The Office Action also failed to address how Applicant's argument of how the structure of 
Feybusch (US 1,638,4880) is not a solid or a composite material, as it requires crevices to drain 
melting ice cream away from a user's hand when it is being eaten. 

The Office Action also failed to address Applicant's argument of how the structure of Feybusch 
does not show a material that comprises two materials, as each of the materials of Feybusch 
shows only raw ingredients. 

The reference to Feybusch was mailed to Applicant 4/30/2008, nearly eight years after Applicant' 
filed application, does not show a composite material, or a material comprising two materials, 
shows no new features for rejections under 35 USC sections 102 or 103, and is submitted to be 
non-compliant with compact prosecution, and improper. 

Reference to Lane: 

In the final Office Action, dependent claim 391 was rejected under 35 USC 103(a) as being 
unpatentable over Feybusch in view of Lane et al. (US 1,690,984). 

Claim 350 recited: . t 

The support for a frozen comestible of claim 383 wherein one of said two constituent 
materials comprises an edible hollow confection length, wherein the other of said two 
constituent materials comprises an edible filling placed in said hollow length, wherein said 
filling comprises a plurality of candy beads, colored sugar, flavored sugar, an edible 
confection rope, or a fluid ingredient, said two ingredient materials comprise two 
ingredient materials placed concentrically. 

Claim 350 (391) had been previously presented for examination in dependent claim 350 on 
7/30/2008. Claim 350 could have been rejected in an earlier Office Action but was not. (Exhibit 
L, Lane) 

Section 706.07(a) of the MPEP specifies the conditions under which the finality of a second or 
subsequent Office Action is proper, providing that: 

Under present practice, second or any subsequent actions on the merits shall be final, except 
where the examiner introduces a new ground of rejection that is neither necessitated by 
Applicant's amendment of the claims nor based on information submitted in an information 
disclosure statement. ... 
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Thus Applicant respectfully submits that because claim 350 (391) was previously presented for 
exarrdnation in a preceding Office Action, the new ground of rejection of claim 391 made m the 
final Office Action is improper. 

Introducing a new reference to Lane after ten years is also noted to be improper under the rules 
of compact prosecution. MPEP Section 707.07(g) 

N B. Applicant asked Examiner on the telephone why the claims were being rejected by Mustier 
without any evidence. Examiner Chawla said that she was not making a section 102 rejection, but 
a section 103 rejection. When Applicant asked again to clarify the situation, "so you are not 
making a section 102 rejecttonr Examiner Chawla chose not to answer. (Exhibit L, pg. 4/4, 
bottom arrow) 

Applicant respectfully submits that the finality of the most recent Office Action and previous 
Office Actions have been improper for at least the willful detainment of Applicant's application 
without evidence of anticipation under 35 USC Section 102, unobviousness under 35 USC 
Section 103. unsubstantiated rejections under Section 112, first and second paragraphs, willful 
and express truncating of Applicant's claims to maintain the rejection of all claims, the 
withholding of Applicants method claims from consideration without argument or evidence, 
maintaining rejections without evidence, continual failure to address applicant's claims as recited, 
failure to consider the "heart" of Applicant's subject matter, which is documented to have been 
known by examiner at least as of the first Office Action on the merits, failure to address the 
substance of applicant's arguments, and failure to adhere and abide by the rules and regulations of 
the MPEP 

Applicant respectfully submits that new groundless rejections are being made throughout the 
application, even though Applicant's claims are respectfully submitted to be enabled, novel and 
non-obvious over all cited art. 

?hr c Sions at least as set forth in § 706.07(a) of the MPEP; MPEP 707.07(f) and at least for 
all the above stated reasons, have not been satisfied. 

In view of the foregoing, Applicants respectfully requests withdrawal of the finality of the 
outstanding Office Action of 7/9/2009 and thus the withdrawal of the holding of abandonment for 
the above application. Applicants also respectfully requests that Applicant's method claims be 
properly reinstated and considered, and further requests that a new non-final Office Action that 
specifically addresses each of the foregoing arguments be sent to Applicant. Accordingly, as well 
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as in the interests of fairness Applicant respect&Uy requests that the finality of the final Office 
Action and thus abandonment of the application be withdrawn. 

Very RespectfuUy, 



Alice O. Kiely 



71 Stonewall Court 
Yorktown Heights, NY 10598 
Tel (914) 960-3506 

Certificate of Facsimile: I certify that on the date below, this document and referenced 
attachments, if any, will be faxed to the central fax number of 571-273-8300 tc > the United States 
Patent and Trademark Office "Commissioner for Patents" Arlington, Virginia 22313. 



2010 March 27, 



Alice O. Kiely U 



Attached: 

Exhibit A - 3 pages 
Exhibit B - 1 page 
Exhibit C - 4 pages 
Exhibit D - 1 page 
Exhibit E - 1 page 
Exhibit F - 3 pages 
Exhibit G-3 pages 
Exhibit H - 5 pages 
Exhibit 1-3 pages dictionary 
Exhibit J - 1 page 
Exhibit K - 3 pages 
Exhibit L - 4 pages 
Exhibit M - 1 page 
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This application contains a myriad number of species or inventions (depending on how 
one looks at them) and the follow restriction/election is made. 

This application contains claims directed to the following patentably distinct species of the 
claimed invention; Species I, wherein the comestible is frozen 

Species II, wherein the comestible is non-frozen 
In addition, beside electing Species I and II, the following election of support is required : 
Species III wherein the support is malleable 
Species IV wherein the support is non-malleable 
Depending on which species4s of support eiectedj If the non-matieable species is elected, 
a farther election is required between: 

Species IVa, wherein the support is a candy bar 
Species FVb, wherein the support is a cookie bar 
Species I Vc, wherein the support is a granola bar 
It is noted that two species/inventions of support ingredients are recited (i.e. claims 
25&26). Presumably, they are mutually exclusive and are associated with either Species III or 
IV. 

Thus, wherein the support is: 

Species x, dextrose, malt dextrine, etc. 
Species y t marshmallow 
Species z, licorice 

In additional, again presumably as a function of the type of confection (Le. non-frozen 
or frozen), applicant is required to elect one of the following: 
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Species a, wherein the supported comestible rocks 
Species b, wherein the supported comestible rolls 
Species c, wherein the supported comestible spins 
Species d, wherein the supported comestible twists 
Species e, wherein the supported comestible whistles 
Species £ wherein the supported comestible hangs 
Species g, wherein the supported comestible pierces 
Species h, wherein the supported comestible stands upright 
Species i, wherein the supported comestible invertible 
Species j, wherein in the supported comestible is wearable 
As noted above, although these are referred to as "species" of supported comestible, they 
could also be considered separate inventions. However, the affect is the same in terms of a 

restriction requirement. 

The claims also recite various species of additional "fun" ingredients and election is 

required between: 

Species aa, wherein the ingredient is flavor 
Species bb T wherein the ingredient is a decoration 
Species cc, wherein the ingredient i s prize 
Currently, no claim is generic. 

The claims are also resectable between Invention I the supported comestible as claimed 

in claims 1-16. 

Invention II, the kit as daimed in claim 17. 
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^Application/Control Number. 09/641,410 
Art Unit: 1762 

Invention Hi. the mold and packaging apparatus 

These inventions are separate and distinct. The supported comestible can be made 
without the specific lot Group II and it does not have to be made and combined whh the elements 
of Group IE. The inventions of Group li and III are twodisl.nct. unrelated inventions. Also, the 
kit of Group II would ru>t be associated w.th the product of Group 1. It could be used to make the 
product of Group 1. 

To expedite prosecution, it is noted that the application was filed without a claim 29. 
Therefore, claim 30 is renumbered claim 29. 

Also, the specification and drawings are replete with inconsistencies in numbering and 

lettering. \ 
For example, the ingredients are not arranged concentrically in Fig. 33 as is stated on 
page 33 of the specification and in figure 2 the support is shown as"62' rather than "62a" as is 
rxotedon page 33. There are many more errors of this type. Applicant should carefully review 
all 98 pages of the specification, as well as the nineteen sheets of drawings, for similar problems. 
The remainder of the references cited on the USPTO form are cited as art of interest. 
Any inquiry concerning this communication or from the examiner should be directed to 
Steven Weinstein whose telephone number is 703-308-0650 The examiner can generally be 
reached on Monday-Friday 7:00am to 3 30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fax phone numbers for the 
organization where this application is assigned are 703-872-93 10 for regular communications 
and 703-872-93 1 1 for After Final communications. 
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Application/Control Number. 00-641.4 10 
An Unit: 1714 

For the record, applicant has not specifically addressed the election of species set forth m 
the Office action mailed 5/2/02. paper no. 7. Ordinarily, applicant is required to deer one or 
more species There is no statement that an election was not made since the amendment presents 
a group of claims to which the election is no longer relevant However, this does seem to be the 
case 

In view of the presentation of the new set of claims in the amendment filed 6/5/02, paper 
no. 8, the election in paper no. 7 is withdrawn in fav-or of the following new election: 

This application contains claims directed to the following patentably distinct species of 

the claimed invention: 

Species 1. wherein the comestible has a support as shown e.e in Fig 1. or 
Species 11, wherein the comestible has a plurality of supports as shown e.g. in Fig 35-39, 

and 

Further, election is also required between 

Species III. wherein the support is a composite support, as shown e.g. in Fig 1, or 
Species IV. wherein the support is a homogeneous support as shown e.g. in Fig 3 
Applicant is required under 35 U.S.C. 12) to elect a singledisclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally 
held to be allowable. Currently, no claim is generic 

Applicant is advised that a reply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claints readable 
thereon, including any claims subsequently added An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election 
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maximum flavor and taste, or provide a k»g lasting «<^d«sert witban ata^ftauEar ta^ 
for the consumer. 

(0 184] Support 64 is shown with fflrmr™** famfrata as in support 62, but it can afco be made 
as support 60, 70. 

Ooe skilled in the an is uml) aware that tie materials that make up well brawn composite candy 
bars are constituent materials. No new matter has been introduced. The term "«>ristituem- has 
already been examined in previous office actions by examiner for Applicant's invention, MQHlii 
? ^A„ in fr^of^,,^^^^^^ further CT3 xr«tftWO- Underthe fundamental 
principal of 35 U.S.C. 1 12, second paragraph, and according to MOT 2173.01, Applicant is 
permuted to use alternate 

Swinehart "Reasonable clarity" (MPEJP * 2163>92). "the components of the tern have sag 
rmm^l"-^ " 2 Clarity and Precfaioo[R-3] 

Applicant's term "coastituenf has well recognized meaning and satisfies the statutory 
requirements of 35 U.S.G. 1 1 2, second paragraph, and is therefore permitted. 

(However, if the language used by applicant satisfies the statutory requirements of 35 US C. 112, 
second paragraph, but the examiner merely wants the applicant to improve the clarity or precision 
of the language us«d, Ore claim w**t net be rejected vndar 35 U.S.C. 112. second paragraph, 
rather, the examiner should suggest unproved language to the applicant.) 

Regarding Election/Restriction 

.-■s, Ko restriction bad been made regarding method claims tor the above application. Please see 
correspondence of January 16, 2009 which is doewnented as being on Qe. 

Claim rejections 35 USC SecfioB 1 12 first and second paragraphs 

Please see correspondence of January 16, 2009 which is documented as being on file, and as such 
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fUaroks General 



Regarding ISectioti/Rcstrietkm 

>T aa5re 403-4X6 are sad. to be reje*ed a, or distiaei fit*, the Mta*** 

in response filed January IS p - -2003. 

Tlieicconl shows thatNO resttiedca^f a ptoctet vs. isethod lad been rapt* m any Office 
Aaio»totho«*ov* applied aapeoesdoe^not 
preehKfcoi^frc^'n^^ 
..^tetmkafUK Section HH; 35 USC Section 1X2(6). M ibx the.pr**** «^nt 
™don, Examiner *»»I.M>-|« .^^^a-^S-^^-r-^toa. 



Applicant canoot prop** respond to <bU legation. (MPEP • 706O?<a) 

Esrairarter's restriction is improper. MPEP 808.02. AppBcam therefo*. ^specdfcHy requests 

Regarding Amendments to Specification: 

TtepwpwedamenAnento tothcspeciBcatkm have beer, objected to *nd~ 35 USC 132(a) as 
saidtobWuce^^^o the disclosure. Tht add^ ^chis s«d to ^ 

»d to toe description torn * «ndy 1^ to^co««K»*em^ca^b^ 

not the sane as a g«eric«rm "candy bar" as originally described- 

Zndn.ent « uew matter. Ttettrtu^iOtni.oste 
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, » . i ~ Remark General 

f>T ^beimpropex 

The Finality of the Office Action is Improper 



Exanstaer expects to inrposei , ^ 



Office Action fc improper. 



11 is of the leooni that examiner has ai least: 
^Nttmadeapiimafadecascofa'^ 

articulated an afteoaative method to Applicant's method ciaiws 403-416 as being patently cbstmct 
(seeMPEP§ 707,07ft)). 

AppHcart bad claia^ 

^ or enablement .vith regard to pagg 2: 35 USC 132(a) and 35 USC section 112, 

fc^paragra^ other thanag^ 

a v»ad reason (see 35 USC 132(a). . 
4) Notmade a prii»tocasecf«^^ 

ApnflcanTs claims with regard to tter<rfereo(» to Musher (^17,700) (1939). includes, but 
is not fouled to . -Retace V sent by Examiner Jy^Chwla^ Applied CM«^We<»ter 3 
pagea.attad^vtotheFTO 

As«ch, Applicant cai-**?*^*^ 

Actionxsirtq.roptr.CMPEP ' 706.07^); MPEP 808.02. Accordingly, Applet. M«oo«a» to 
che are therefore proper. Applicant is entitled to a means claims) section 1 1 2 <6) end 

claims, below, antes p«m otherwiae by erana^. Exa^ 1« no. pr^ od^ae. 
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No* 22 09 05:62p Afi~ KMy ***** . * ,? 

, m r . m w ****** am* mXSi ^^^^ " 

Reganting IlectiMi/Heatrictte 

^0^403^16 «idto be rejected as being mdcpendem or distinct from mvcnucn ^ 
mresponseffied January 18, 2005. 

Ob page 3 of Advisory Actions, ooothiM*ikmrfU, eBB«to states: 

"Applicants' mmw»* that «aroi««' vntb*^ of oKthod cl^ 403-416**- beine <&«*ed » 
an mvenitot od*r than etened iav«&m * ineo«ect8 S «netl«Hl^^notpre«^«t^ 
toerftteelec^a^theefc^ 
not pecsuaavaT 



4/4 



fa ^spanse, « far as Applicant ia ««». tte etecton of a species does mn an spplicarf 

112«S> Esan^tattebuntotc*!*^ 

making or osinB** pro doct*»d the product, m»the marietta, car** be «S»red. 

As below. 

of protects" is not conclusive or valid. 

of examines argus^m. 821 <W<b). as bdow. Furthe^oro, the «cord show that Applicant had 

4^ SCC or**** method d*«n « filed August 18. 200O. (Sec BZl.O«» below.)!*™, a 
pAn, fccie case of p^bk di.^ ftom E«er. aU of AppKcant's cUimsa« P-P- 
MPEP § *06.0 5 C» MFHP * S06.O5<* 
^^respec^reo^ 
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106 



utilitarian support for said body, said malleable 
support being suited for a plurality of configurations 
and orientations - 



^r> 28. A met 



hod of providing a supported comestible comprising: 



(a) providing a body of an edible substance, 
(b> providing an edible support/ having first and second 
portions, for supporting said body. 



(c) inserting 



said first portion of said edible support, 



into said body, supporting said body, and 
(d) providing a second portion/ having sufficient size 

outside of said body- to provide a utilitarian support 
for said body. " 



30. The method of providing a supported comestible of 
claim 28, further including an edible, moisture- 
proof, coating on said s N edible support and said 
body . ^ 



V 
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ContinuatlonStwoKPTCWOS) AppPcaficn No. 00641,410 

Continuation of 3. NOTE: The applicant is advised to read MPEP 714.12 and 714.13. In particular 

has been entered in an application, applicant or patent owner no longer has any right to unrestncted further P^^torijhis 
doeTwrtmeen that no further amendment or argument will be considered. Any amendment that will place the application condton 
for^llowanceorin better form for appeal maybe entered. Also, amendments complying with objections or ^requrements * 
be peZtted after final action in accordance wHh 37 CFR 1 .1 1 6(b). Ordinarily, amendments ffied after the final; action ate not enterec unless 
approved by the examiner" Applicant is also advised to read 706.07, which concerns Final Office Actions and ^courages Applicants 
from switching from subject matter to subject matter, as done by Applicant from the Original Claims to the Amended Claims. 

Applicant has amended the claims 383-399. 401-403, 40S408. 410. 412-414, 416. cancelled claims 400 and addedone 
Ctairns 383-416 which were pending in the final office action dated July 9. 2009 ha*e been emended. Amendment to claims 383-416 and 
addition of a new claim filed November 23, 2009 have not been entered as it raises new issues of search and consideration and also 
regarding new matter and indefiniteness. 

Following are some of the examples of issues raised by the amendment 

1) For example, independent claims 3S3 and 403, have been emended from : "A rton frozen s upport for a frozen comestible 
comprising an edible confcotionary material comprising two ingredient materials within said edible confectionery material or two ^oanstttuerrt 
ingredient materials" to *A suport fore frozen comestible comprising an ediWe material, said edible material comprises twcjnatonals The 
nTa mendmTnt changes thVscopeof the invention as the support materials need not be confecttona^rrwtenals . as «Mnmd i mthe final 
office action dated July 9. 2009. Further, ingredient materials as examined in the final office acton of 7r9/2009 are not the seme as 
confectionery material comprising two materials. 

2) For example, dependent claim 369 has been amended from "support comprises single component" to include two materials chosen from 
a list " two materials comprise two mixed materials, two layered materials, two twisted materials, two swirled maenals. two materials 
placed together, two attached matenels, t*o materials placed concentrically, parallel! or diagonally, two materials placed in a ««™wabon 
ofdirec»ons...one of sard two materials filled with the other of seidtwo maerials, .one of said two materials wrapped wrih the other of said 
two materials, or a combination thereof." which changes the scope of (he Invention as claimed. 

There are several otter similar issues in the newly amended claims that would require further search and/or consideration. 

Continuation of 11 . does NOT plaoe the application in condition for allowance beceuaec ^ . 

Applicants' argument that examiners' withdrawal of method claims 403-416 for being directed to an invention other than electee! hvenhon ts 

incorrect as method claims were not present at me time of the election and the election was made between ^JPf!** * "^!J?V 

* (Remarks pages 17-19 ) is not persuasive. Claims directed to product Currently amended and newly submitted cteims 405 -417 are 
^> directed to amethod of making a support. Le.. an invention thai is Independent or distincttrom the invention elected m response filed 

January 1B. 2003 to the original restriction requirement , . . 

Since tte applicant has received an action on the merits for the originally presented invention, this Inventonhas been constructively elected 

by original presentation on the merits. According* amended claims 405-416 and new claims 41 7-41 3 withdrawn from consideration as 

being directed to a non-elected Invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

AppScarrTs other remarks submitted 11/23/09 are in regards to the newly added amendments, which have not been entered. Thus, the 
arguments are moot and the rejections are maintained for reasons of record. 



Continuation of 13. Other. The amendment to specineaton filed 11/23*39 is objected to under 35 U5.C IS^ecause « irtrod^ea new 
matter into the disclosure. 35 U.S.C. 1 32(a) states that no amendment shall introduce new matter into the disclosure of the invaiUon The 
added material which is not supported by the original disclosure Is as follows: the addition of J eamposta ^f^*!? £ ]> 
[0044] P164] (01 66] which was not dlscfosed In the specification as originally filed and has also been added lo ciairnsjrro temva 
composite materiaP as disclosed in the amendment would introduce new matter and change the description from a candy bar to a 
conpostte material candy bar in paragraph (01641, which is not the same as a generic term "candy bar as orglreBy c^scn^. Tharetow, 
the amendments to the specification introduce new matter and the eppfcant is required to cancel the new matter in the reply to the Office 
action. 

Amendment to paragraph [0171] in reference to ftemlOO in figure (27 E) t It is noted tnat there is no item 100 tabeted m Figure 27 JE. 
Amendment to paragraph [0107] corteding the typographical error witi be entered if submitted separately as has been indicated In the final 
rejection dated July 9, 2009. 



2 
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100 

supported comestible is non-frozen. 

The edible support of claim 1 wherein said support 
is a composite material, having a plurality of 
ingredients, said edible support beincj suited for a 
plurality of configurations and orientations, 
wherein said support is a candy bar, wherein said 
support is a cookie bar, wherein said support is a 
granola bar. 

The edible support of claim 1 wherein said support 
has homogeneous ingredients, said support being 
suited for a plurality of configurations and 
orientations, wherein said support has the 
ingredients comprising: dextrose, maltodextrin r 
citric acid, magnesium stearate, and flavoring, 
wherein saicf^support is made of marshmallow. 

The edible support of claim 1 wherein said support 
is malleable, said malleable support being suited 
for a plurality of orientations and configurations, 
wherein said support is made of licorice. 



9. The supported comestible of claim 1 wherein said 
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comprising: a mold, a plurality of tools, a 
plurality of ingredients, a set of instructions, a 
plurality of appendages, said mold, tools, 
ingredients, instructions, and appendages, being 
suited to construct a predetermined supported 
comestible, said comestible kit being suited to 
construct frozen and non-frozen supported 
comestibles. 

16. The supported comestible of claim of 1, further 

including a combined mold and protective packaging 
apparatus, for manufacture of said supported 
comestible, wherein" said apparatus has an aligning 
device for aligning said support . 

A supported comestible .comprising: 

(a) a body of an edible substance, and 

<b) an edible support suitable for supporting said body, 
^ wherein said support is a composite material, having a 
plurality of ingredients, said edible support having a 
first portion extending into said body, said first 
portion having sufficient surface area within said body, 
to support said body, said edible support having a 
second portion extending outside said body, said second 
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portion having sufficient sir-e to provide a utilitarian 
support for said body, said support being suited for a 
plurality of cortf igurations and orientations* 



20. The supported comestible of claim 1 wherein said 

second portion has sufficient size so that a person 
can hold said body and said edible support with a 
hand . 



21} The supported comestible of claim of ^9) wherein 
-r^ said support is a candy bar. 



The supported Comestible of claim of ^1^/wherein 
, j> said support L is a cookie bar. 

The supported comestible of claim of^T^wherein 
V said support is granola bar. 



24. A supported comestible comprising: 

(a) a body of an edible substance, and 

(b) an edible support suitable for supporting said body, 
wherein said support has homogeneous ingredients, said 
edible support having a first portion extending into 
said body, said first portion having sufficient surface 
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Remarks - General 



Applicant submits that all claims dearly define novel and unobvious subject matter over each and 



every reference and any combination thereof. 
Amendments to Specification 

Examiner stated that the amendment filed July 30, 2008 is objected to under 35 U.S.C. 132(a) 
because it introduces new matter into tbe disclosure. 35 U.S.C 132(a) states that rio amendment 
shall introduce new matter into the disclosure of tbe invention. The added material which is not 
supported by the original disclosure is as follows: the addition of "composite material" in 
paragraphs [0043] [0044} and [01563, which was not disclosed ^ the specification as origmatty 
filed and has also been added to claims. The term "a composite material - as disclosed in tbe 
amen dm e nt would introduce new matter and change ttte description from "a candy bar* to 
composite material candy bar" in paragraph [0164] which is not die same as a generic term "candy 
bar" as originally described. Therefore, the amendments to the specification introduce new matter 
and the applicant is required to cancel the new matter n the reply to this Office Action, 



See 608.01(1) Original Claims In establishing a disclosure, applicant may rely not only 
on the description and drawing as fried but also on the oriomat cfaims if their content 
justifies it. 

Where subject matter not shown in the drawing or described in the description js 
claimed in the application as fitecf. and such origfnal claim itself constitutes a clear 
disclosure of this subject matter, then the cfarm shoutd be treated on its merits, and 
requirement marie to amend me drawing and description to show this subject matter. 
The aeim should not be attacked either by objection or rejection because this subject 
matter is lacking in the drawing and description. It is the drawing and descriotion_th at 
are , defective not tne claim. 

In response, as said in previous responses to office actions, correcting, the specification to reflect 
what is in the original claims, as filed, is NOT introduction of new matter. 
Applicant's ori&nor dtsc/osxsre August I8 t 2000> illustrated and recked, "a composite material." 
The mere tnerrtion that w composite material" changes the description from a 'candy bar" to a 
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**^/3' "composite material candy bar" is not sufficient for a prima facie case of rejection under 35 USC 
132(a), and! is moot. Applicant's original claims 6, 19-23 recite: "wherein said support comprises a 
composite material." Drawings, the terms 'composite support 62> 62A-. Milky Way Bar; Sruekers 
Bar, etc / 'composite candy bar" throughout the specification* and PTO date stamped 
disclosure documents 1 994, \ 996, 1 999 stowing and testing of composite material candy bars, ts 
direct and factual evidence of a support comprising *a composite material.* Examiner has failed to 
satisfy its burden to articulate a prima fecte case. Without adequate evidence of the basts of this 
rejection, the burden to rebut this rejection with evidence and/or argument has not yet shifted to 
Applicant Applicant has evidence in the original claims and in the specification. Examiner docs 
not stow sufficient evidence to the contrary, 

NJR* Reading the specification shows a 'composite material candy bar:" 
{0135} A list of some suitable supports* are as follows: 

[019$] composite candy bar wwfft x&ramef, whippet? chocolate nought which is dipped in 
chocolate 

[01971 composite candy bar with an elongated cookie stick, with caramel on top of the 
caramel, which is then dipped in chocolate 

fPiaftl composite candv bar with chocolate, nuts and nougat instate 

See ZVfPEP section 21^/Turthermore, when the subject matter rs not in the specification 
portion of the application as filed but is in the claims, the limitation in and of ttsetf may 
enabfe one skilled in the art to make and use the claim containing the limitation. When 
claimed subject matter is onfy presented in the claims and not in the specification 
portion of the application, the specification shook/ be objected to for tacking the 
requisite support for the claimed subject matter using Form Paragraph 7.44. See MPEP 
§ 2163.06. This is an objection to the specification only and enablement issues shoutd 
be treated separately." 2163.06: The claims as filed in the original s pecification are 
part of the disclosure and therefore, if an application as originall y filed contains a claim 
disclosing material not disclosed in the remain der of the specification, the efipto&nt 
may amend the SDGCffrcatton to include the claime d subject matter." 

Examiner thus adnnts that the terras "composite support 62° and "composite support 62A..>* is 
interchangeable, or one in the same, for the term "composite material support 62> 62A, . . or 
otherwise would have asked fox a correction of the specification in the first office action in view 
of original claims 6 y 19-23 > osd aB the rcdtatkras of composite support 62 and "composite candy 
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3^3 tor comprising the ingredients of caramel, whipped nougaC etc. See: [0195, 0196, 0199) 

above, ie material not composes and replete with descriptions of composite support Snickers 
Bar, Milky Way Bar* Baby Ruth Bar throughout the specification, as above, Ihs& .gantiy. teS-* 1 ?, 
ftnown to one skilled in the art and n qtahtv to an examiner in the renuired fidd. tfl qftTOPfire 
Tna<;ep^ » MPEP section 2164 recites: cfaimed subject matter is only 
presented in the claims and not in the specification portion of the apptication.J£e 
fuxxvrtcation should b&oh tot2 ?d to for (acting the moutsite support forth? $!&m#i. 
subset* matter using Form PamamDh 7.44. * Examiner had NOT objected to the 
specification, and thus concurred (see also 21 il Claim Int er p r e tatio n i.e. consistent with the 
specification) The evidence is overwhelming that Examiner^) were well a^are that applicant was 
claiming a composite mater^ 

found in a grocery store in the specificati on. Examiner did not object to the specification in view 
of all claim* that recited a a composite support" in the independent claims rod Qrfly aftted 
components in t he dependent claims Such as "a composite support . . jvrther indudrng a mm 
guard a drip guard, a lollipop" Having aU claims written as suc^ exainifierhadfaaedto&lfill 
its burden to identify the Support of the application, and having made no requirement fhr applicant 
to change the wording of the specification "composite support 62, 62 A_ - thus understood the 
meaning of composite support to mean composite material support, such as Milky Way, Strieker^ 
etc. Examiner is required to have come to understand the claims before the frst o*5ce action. 
MPEP Examination 

The term ~bar" is a single component. As known to one skilled in the art, a "composite candy bar" 
is a composite material. As above. Examiner's argument claiming "raw matter" is moot. Without 
adequate evidence of the baas of this rejection, the burden to rebut this rejection with evideaoe 
and/or argument has not yet shifted to Applicant. Examiner does not have sufficient evidence to 
the contrary. 

Applicant therefore respcctfijUy requests reconsideration and allowance of the amendments to the 
specification. 
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The following is a quotation of the first paragraph of 35 U.S C. 1 12: 

The speeWcation shafl contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearty connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his hive ntion. 

Claims 76-81, 89. 90, 94 and 96 are rejected under 35 USC 1 12, first paragraph 
for being based on a non-enabling disclosure. 

In regard to claim 76, claim 76 can be construed to recite that the edible support 
comprises one or more elements a through m, and particulate matter and a 
- homogenous comestible. The claim is based on a non-enabling disclosure, since it is 
not seen that the specification supports one or more of elements a through m as well as 
having particulate matter arrc[ be homogenous. In fact, since the edible support is 
disclosed as being a composite , how can it be homogenous? The two are mutually 
inconsistent Clarification and/or correction of the claim language is requested. That is, 
if the particulate matter and homogenous comestible are additional to the support, the 
claims, should reflect this. For purposes of examination, since applicant has not defined 
composite edible support, this phrase will be construed to mean any two materials in 
contact with each other. Claim 77 recites that the additional confection provides a 
"lollipop configuration". Neither daim nor the specification is dear as to what this 
means. Claim 79 recites that the supported comestible includes means for inhibiting the 
breakage of the edible support As disclosed, it is not dear what is this 'means for 
inhibiting breakage". Similarly in claim 80 for the phrase means for providing a 
supported comestible "designed for a child" How would this supported comestible differ 
from any other? What makes the comestible "designed for a child"? Claim 81 shares a 
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similar problem as that of claim 76. That is, if one construes claim 81 as the barrier 
having all the properties of elements a-e as weil as additional properties of the second a 
and b, where is this supported in the specification? If these are alternative expressions 
of characteristics, the claim should be amended to make this concept clearer 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless — 

(b) the invention was patented or described in a printed publication in this or a foreign country or in pubfic 
use or on safe in this country, more than one year prior to the date or application for patent in the United 
States 

C Claims 72-76, 87, 88, 91 , 95 and 98 are rejected under 35 ILS.C 102(b) as 
being anticipated by Ref. N {Swiss 649197). 

Ref. N discloses a supported comestible comprising a comestible comprising a 
body of an edible substance and a substantially composite edible support capable of 
supporting the comestible wherein the edible support replaces the conventional wood 
fbois 0 ) or plastic ("plastique") sticks used to support frozen confections. Thus, since 
the composite edible support replaces the conventional ice cream sticks, it would 
inherently have a first portion in the comestible and a second portion outside the 
comestible for hand held support. Thus, contrary to what has been urged, Ref. N not 
only teaches edible support sticks are conventional but also teaches composite edible 
slicks are conventional as well In regard to claim 74, Ref. N discloses that the support 
has good mechanical resistance and is thus inherently "substantially" non-malleable. In 
regard to claim 76, as noted above T the wording and thus the intent of claim 76 is 
unclear. If one construes all of the elements in the alternative, then Ref N discloses 
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sugar as an ingredient of the edible support, in regard to the method claim 95, since 
Ref. N discloses the composite edible sticks replace the conventional wooden sticks, 
Ref N inherently teaches adding the stick to the comestible before freezing which is 
how the wooden sticks are added to the confection since after freezing, the addition of 
the stick would be difficult or impossible. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this tide, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time ttie 
invention was made to a person having ordinary skiB in the art to which said subject matter pertains 
Patentability shall not be negatived by the manner in which the Invention was made. 

Claims 76-79, 86, 93 and 97 rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ref. N in view of Musher (2,217.700). 

If one construes claim 76 to recite one of the elements a through m and a 
particulate and a homogenous comestible, then Musher can be relied on to teach the 
conventionality of edible supports <36), additional edible homogenous material (35) and 
particulate material (10) Once it is known to provide edible and even edible composite 
supports, the particular conventional additional materials one chooses to add is seen to 
have been an obvious matter of choice and one of personal taste and to modify. Ref. N 
would therefore have been obvious. In regard to claim 77, although it is not clear what 
a "lollipop configuration" means, as noted above, Firmin teaches a support stick plus 
additional confection and to modify Ref. N, for its art recognized and applicants intended 
function would have been obvious. The particular conventional additional confection 
(i.e., chewing gum), would have been an obvious matter of choice and personal 
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conventionality of edible sleeves or jackets. To modify the combination and provide a 
moveable, edible sleeve for its art recognized and applicant's intended fanction would therefore 
have been obvious. 

Applicants arguments filed August 20, 2003 have been considered but are moot in view 
of the new grounds of rejection necessitated by die amendment. 

It is noted that applicant has requested help from me examiner. Beside the feet applicant 
either has had some experience prosecuting applications or has had experienced help, as 
evidenced by the fairly accomplished communications, the Office provides help or makes 
suggestions relative to patentability, if the Office has discerned allowable subject matter. As of 
now, that has not been the case. 

Applicant's amendment necessitated the new groond(s) of rejection presented in tins 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 . 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 . 1 36(a) will be calculated from the mailing date of the advisory action. Tn no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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r Application/Control Number: 09/641 .410 Page 6 



Art Unit: 1761 



r 



A person shafc be entifedto a patent unless- 

(b) the invention was patented or descrfoed in a printed publication in this or a foreign country or in public 
use or on sate in Ihis country, more than one year prior to the dale of appficaibn for patent in the United 
States 

13. Claims 179-182,184-187,189-198 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Musher (US 2217700). 

14. Musher teaches ice cream on an edible support having at least two discernabie 
JO O } edible members wherein on portion extends into the ice cream and one portion extends 
w out of the ice cream for holding. Musher teaches stick, which may be completely edible 

(Page 5, Column 2, lines 46-56). The end of the stick may include a lollipop that is also 
connected structure pieces (Page 5, Column 1 , lines 54-65), which may include items 
such as nuts or even a plurality of candy pieces(Page 3, Column 2, lines 14-21 and 
Page 5 ( Column 2. lines 24-35), and the Idlipop and structure pieces may be coated in 
hard fet, which would prevent the transfer of moisture and irrprove the adhesion or grip 
of the frozen comestible (Page S.Columnl, lines 65-Column 2, line 2). Musher further 
teaches the structure pieces around the lollipop, which include candy, can be placed 
concentrically (i.e. a circle around the lollipop) to improve support ,or maneuvered in 
some other manner on the support(Page 5, Columnl . lines 45-54 and Column 2, lines 
24-35). Furthermore, Musher teaches a plurality of voids in the overall structure (i.e. 
note the spaces in Figure 6 between the structure pieces and lollipop. 
(Also See Page 6, Column 1 , lines 4-70, Page 2, Coiumn 2, One 54 to Page 3, Column 
1, line 60 and Figures). 
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been anticipated by Mustier 



fn the past Office Action examiner has rejected the claims- asserting that the *the formed and 
coated support ofMusher is ram-frozen prior to addition of liquid and freezing steps. Thus the 
composite support for a frozen confection as taught by Muster is not frozen until the ice cream 
materia] is poured into the voids and the entire structure is frozen/ 



In response, it is noted that Examiner has thus admitted, that the support ofMusher is frozen 
upon completion of the invention. ( m ... until the ice cream material is poured into the voids and the 
entire structure is frozen.*) Examiner may not dissect Masher's invention and use an incomplete 
invention to reject Applicant's claims. This is unjustified and unlawfitl. This method would 
undermine countless issued patents. Examiner, as weU, may not ignore the teachings of the 
invention as a whole, i.e. a frozen confection. To be anticipated; art invention as a whole most be 
fully considered Muster's invention shows a frozen confection. Applicant's invention, above; is a 
Don-frozen invention comprising a non frozen material that comprises two non frozen ingredient 
materials. Muster's invention is m e*fible assembly which does not show evidence of a composite 
material. Masher bas not <fisck>sed every element of applicant's dahnfe). Therefore, Masher has 
NOT anticipated Applicant's claims, since to be anticipated, n A claim is anticipated onry ff each 
and every demerit as set forth fn t he ctaan is found, either expressly or inherently described, in a 
single prior art reference." Thus far examiner has not shown any ftctva3 evidence of thmh 
patentability, as required. This omission amounts to a failure to articulate a prima facie case of 
- unpateatablity and the burden to rebut this "rejection" has not vet shifted to Applicant, 
(See MPJBP § 706.07(a); and 2106 Patent Subject Matter Eligibility [R-6J USPTO personnel may 
not dissect a claimed invention into discrete elements and then evaluate the elements in isolation. 
Instead, the claim as a whole mvst be considered.) 

Masher Teaches Away From a Composite Material 

A composite, or composite material, is known by those skilled in the art of making materials to 
have a solid material. Therefore, Musher, in addition to not anticipating applicant's claims for at 

P^13rt5'RCVDArifl^ •DUf»TI0H(rarfrSS):lWI8 
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least the reasons above, also does not show a composite material, as his framework cannot 
comprise a solid material and his stick and tot each show only one ingredient material, i.e. baked 
stick, chocolate. Mushec teac hes away from using a composite material. (See Britaanica below). 
The material that makes Musher^ framework must be an edible lacy or lattice material with many 
•interstatkes- to hold ice cream within it (page 2, col. 2, lis. 28-32) (page 3, col I r Its, 7S - col 
2,1k. 1 -13) (a// drawing figures,^// e m ho&mrtisY "provide as much space as possible for the 
predominant, base material . * (Pg. 4, col 1, Ms. 26-43). . Masher's framework 1 can never be a 
solid material. 



Britann tea online encyclopedia article on composite material: construction - also 
called composite: &_ sotfd materia? that results when two or more different 
substances, each with its own characteristics, are combined to create a new 
substance whose properties are superior to those of the original components in 
a specific application. 7he term composite mots specifically refers to a structural 
material, (such as plastic) within which a fibrous material (such a silicone 
carbide) is embedded 

Definition of the word Bar 

1 - a relatively long, evenly shaped piece of some solid substance, as metal or 
wood, used as a guard or obstruction or for some mechanical purpose: the bars 
of a cage. 

2. an oblong piece of any solid material: b bar of soap; a candy bar- 
See also class definition above for solid material. f 

If Masher's unit framework were a soKd material* ice cream could not flow into it for the purpose 
of Mushers invention, Le. supporting the ioe cream within the framework, and would be 
inoperative. A solid material does not work for Musher. There would be no voids for the ice 
cream to flow into if the material were solid. Musher teaches directly away from, using a 
composite material in his support. Muster's baked stick is a single ingredient material, baked 
stick, one ingredient material, not two, and does not comprise a composite material. Musher J s 
inventive step did not include the use of a composite material. The combination of the framework 
with the baked stick; as well, is not a composite materia^ since at least the unit framework is at 
right angles to the baked stick, i.e. is not a solid materia^ does not have a common interface, and 
are separate materials anyway, which is not disputed. 

V> - 
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Applicant's Summary of Telephone Conversation 



Assistant Commissioner for Patents 
Arlington, Virginia 223 13 

Sir: 



Tfoe following is Appfioant's summary or the plione caO with Jyorti Chawla on January 29^ 2010 
with reaped to the above application. 
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On 1/29/10 Examiner Jyoti Chawia called Applicant. Applicant received the voice amB from 
Examiner Ctmwia and called Ea rn m uter Ch&wia back. 

When Applicant called back, Appficant got a prerecorded message made by Exaxnioer Chawla, 
Applicant led a message saying thai Applicant was returning her phone call 

Examine? Ctewia called ba^ 

Background: 

With regard to Application 09/641*410 Edible Supports fcr Comestible Applicant had made two 
responses to the Final Office Action of 7/09/2009. One on 1 0/09/09 (20 pages) and the other on 
1 1/23/2009 (25 pages). As always, Applicant responded to every concern ofExaminer 
Applicants two responses also pointed out thai the finality of the Final Office Action was. 
improper Examiner had improperly made the Office Action Final having failed to show any 
factual evidence of anticipation under 35 USC section J 02, or any factual evidence of obviousness 
under 35 USC section 103 with regard to the reference to Mushier (2>2 1 7, 700) over Hie merits of 
Applicant's claims. Therefore the Office Action tnay not be made final 

Applicant's two responses also noted that the finality of the Office Action was improper for the 
fiuther reason ttert Examiner specifically fefled to address Applicant's argument that the unit 
structure of Musber did not show a sofid material and therefore did not show a composite 
material- Exammer neither "took note of Applicants argument nor addressed the substance of it • ' 
MPEP 707.07(f) If an examiner does not respond to an appficant *s argument, an applicant is 
unable to respond to the allegations and the Office Action therefore may not be made final. 

In Applicant's two responses, Applicant farther pointed out that the finality of the Office Action 
was improper for fur&enrtore having introduced a new prior art reference to Lane (1,690,984) in 
the FioaB Rejection "This new re f erence was to find obvious a claim that had been present prior to 
a ncn-feal office action. Specifically daim 350 recited on 7/30/2008 was present before the non- 
final office action of 10/16/2008 was sent, Th ejftgftrefc* in claim 350 could have been rejected in 
an earlier office action but were not, Le. was not necessitated by Applicant's amendment 
706.07(a), and therefore the Office Action may not be made finaL Applicant's two responses were 
sent in plenty of time for Examiner Gbawla to reconsider the finality ofthe Office Action. 

Applicant is concerned [emphasis added] that Examinees) continue to improperly make Office 
Actions final: 

a) while faffing to address the *kncnra subject matter of Applicant" s claims as a whole, Le 
exaininers ate unlawfirfly dissecti^ upon these 
dissections taken out of context; 

b) without responding to the merits of Applicant* s arguments, Le. examiner s are unlawfully taking 
the words of Applicant's arguments out of context; 

c) wMe failing to *tafae note of nor ari^ 



PACE 9* ■ RCVO AT ZfflOOTO 2*1*5 PM Q&tSttm ttwuttrd TBoeJ* 8VltU8PTO-EFXHMffl * OMRtfattOfl " CStOlMI 249 W1 * DURATlOfl fH*m-W««*I 



PAGE 53/75 * RCVD AT 12/30/2010 12:56:45 PM [Eastern Standard Time|* SVR:USPTO-EFXRF-6/13* DNIS:2738300 * CSID:914 245 6661 * DURATION (mm-ss):26-40 



Dec 30 10 01:15p Alice Kiely 914 245-6661 p.54 

- a 9 // v/ . a/it/ n*Y A Xie-lY 

. ffeH23 10Q2.45P Ate Kiely ^ 914 24S6661 P-5 

?? ^ V 

(Thus* Examiners had been making wnjustfied section 102 rejectioas gainst Applicant with 
regard to the refereace to Musber for nearty 7 years, ) 

At approximately tmdpomt in the canveisaTion, Examiner Charwl a asked, what application are we 
discussing? 

Before the end of the compensation, Examiner Cbswla said to Applicant* "maybe you should get 
an attorney " * 



page am • rcvo at zraooi □ 
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E*h;h:+ J- 

i App* Number CMSAtAtO <Kiety) Tpdflflaic Sx™*^ i 

argument that a composite material is a solid material, while lie unit structure of Musher is filled 
with inteisticea for kc*^ 

d) without ^resecting any Actual evidence of anticipation undo- 3 5 USC section 102, cr 
obviousttcss undex 35 OSC section 1 OS for the reference ta Musher, or 

c) while introducing a new reference to Lane (1,690.984) white the noted claim was present prior 
to a non-fiml office action* 

(♦Examiners are wcU aware of the-sutgect-metter of Applicant's support fiwi responses from 
Appikam to Examiner's restriction.) 

Telephone Discussion: 

Exammfar Cbawfa tcM Appficant that the appfication wasgodngtobe abandoned: 
Applicant told Examiner Chawfa 09/64 1 ,410 had not been abandoned 

When I asked ExammerCbawiawt^ she 

she bad been addressing ra daims werre '^athetf^ claims an that she 

Imd to do was to disclaim one 

(Bxammar has thus admitted to dissecting AppScanfs ctoti andxnakmg th& CM&ce Action Final 
based on this dissected claim-portion taken out of context* Examiner's had made the rejection 
final based on a ftte and unlawful nm ^m * l ac tation of Applicants dahns which thus has 
precluded the office fitxrn considering the merits of Applicant' s independent claims, as well as 
-Applicant's patentability argument? prior to the final rejection.) 

^Applicant astoed Examiner Cha wla why the Office Action had been made final when a new 
reference to Lane (1,690^84) had been hm^oced far me first time ^ 
Applicant brought to the attention of E»ain^ 

beeupresesa prior to a non-£naI office action and Bxamiaer had the oppomiraty to bring np the 
reference to Lane earlier. 

Examiner ChawXa responded that it didn't matter mat the noted claim had been present in an 
earlier Ofl&ce Action but that she coold ixaroduce a new reference and make that Office Action 
Sinai because a change i n the status modifier gave her the rig&t to do so. 

/i (Exaininercttridbaw 

v AppBcant had asked why aBci^^ % 

anticipated by Musher (2,217,700) without any evidence that anticipated the merits ofAppBcant s 
d«^ExammerCha*1a^ 

303. When Applicant asked again, "So you are not making a section 102 rejection?* Examiner 
Cbawla chose not to answer. 
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fc ' Appication/Control Number: 09/641,410 Pa9 e 2 

p^. i/ 1 Art Unit: 1761 

The following is a quotation of 35 U.S.C. 103(a) which forms (he basis for all 
obviousness rejections set forth in this Office action; 

(a) A patent nay not be obtained though the invention is not identically <Iisclosed or described as set forth in 
section 102 of this title, if the dtfferciuces between the subject matter sooghi to be patented and the prior art arc 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
teviiigOTdmaryskiUinuieartto Patentability shaJ 1 not be negatived by the 

manner in winch the invention was made. 

Claims 99-103, 105, 107, 108, 109, 1 13, 3 19-121, 122, 125-127, 129, 130-133, 135 and 
136 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over Van Dueren (Swiss 649,197) 
in view of Chan (6,177,1 10) and Laskey (1 ,566,329) further in view of Tezuka et a! (4,399,153), 
Firmin (1,769,215), Jones (1,947,010) and Musher (2,217,700). 

In regard to claim 99, Van Dueren, as noted in the last Office action, mailed May 23, 
2003, disposes a frozen comestible comprising a body of an edible substance and a composite 
edible support of two materials. Claim 99 now recites that the support is a composite candy 
support. As evidenced by Chan, it was conventional in the art to employ candy as a handle to 
support a food material to be eaten like lollipops and frozen confections on sticks. Chan 
discloses that his edible candy support stick can be a composite including, for example, a main 
candy shaft and candy particles embedded therein. Laskey, although not disclosing a composite 

^ as a support, nevertheless is further evidence of edible candy composites. To modify Van 

Dueren and substitute one conventional edible composite for another conventional edible 
composite for its an recognized and applicant's intended function would therefore have been 
obvious. Tezuka et al, Firmin, Jones and Musher are relied on as further evidence of edible 
supports for frozen confections. Tezuka et al, for example, employs a support formed from 
chewing gum. Firmin discloses a candy stick with cocoa butter coating- Jones discloses a candy 
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SARGENT □ FOR REVIEW □ PLEASE COMMENT □ PLEASE REPLY □ PLEASE RECYCLE 



NOTES/COMMENTS: 



In the United States Patent and Trademark Office 



Appn. Number: 
Appn. Filed: 
Applicant: 
Title: 

Examiner/GAU: 



09/641,410 
August 18, 2000 
Alice O. Kiely 

Edible Supports for Comestibles with Optional, Edible Mess 
Guards and Drip Guards 
Keith Hendricks/1794 



The following received today at the USPTO, Request for reconsideration of Decision of Petition 
to Director to withdraw holding of abandonment under 37 CFR 1.181(a) for the above 
application , 19 pages End: 10 pages of remarks regarding petition to withdraw the finality of 
the Office Action of 7/9/2009, 7 pages of Exhibits Attachment A through C, fax cover sheet, cover 
letter , signed Certificate of Facsimile 9/10/2010 
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©7/? the <l£nited Q&tates latent and Uratianark (Office 



Appn. Number: 
Appn. Filed: 
Applicant: 
Title: 

Exarniner/GAU: 



09/64 1 A 10 

August 18,2000 

Alice Mary O'Donnell Kiely 

Edible Supports for Comestibles with Optional, Edible Mess Guards and 
Drip Guards 

Keith Hendricks/Joyti Chawla 1794 



Yorktown Heights, NY September 1 0, 20 1 0 



PETITION TO DIRECTOR UNDER 37 CFR 1.181(a) 
Request for Reconsideration of the Holding of Abandonment 



Assistant Commissioner for Patents 
Arlington, Virginia 223 13 



Sir: 



Applicant respectfully requests reconsideration of the holding of abandonment for the above 
application of 09/641,410, Edible Supports for Comestibles with Optional, Edible Mess Guards 
and Drip Guards. 
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ApprK Number 09/64 1 ,410 (Kiely) GAU 1794 Request for Reconsideration of the H olding of Abandonment 2 

Request for Reconsideration of the Holding of Abandonment 

The entirety of the Petition to Withdraw the Holding of Abandonment of March 29 ? 201 0 is 
incorporated into this document by way of reference. 

This correspondence is in regard to U.S. Patent Application SR Number 09/641,41 0, Edible 
Supports for Comestibles with Optional, Edible Mess Guards and Drip Guards. Application 
09/641 ,410 is a parent application to several divisional applications. Patent Application SR No. 
09/641 ,410 was filed August 1 8, 2000, and is currently pending. 

Claims 383 - 416 are pending and examined in the current application. Claims 403 - 416 are 
withdrawn from consideration as being directed to a non-elected invention. 

Applicant had sent a petition to the Director of Patents for the Withdrawal of the Holding of 
Abandonment under 37 CFR 1.1 81(a) for the above application on March 27, 2010, since the 
Final Office Action was premature and improper. Applicant is now in receipt of a recent decision 
regarding the this petition. This petition has been denied. 

Applicant respectfully requests reconsideration and withdrawal of the finality of the Office Action 
and thus the withdrawal of the holding of abandonment. 

The Director's Reason for Denial of the Holding of Abandonment 

Page 2 of the Decision on the Petition stated the reason for the denial of the Petition. The reason 
staled: 

"A review of the record indicates that the amendment filed by Applicant necessitated the 
new ground(s) of rejection presented in the Office Action. The finality of the Office Action 



was 



not premature or improper. Because the finality is proper, the holding of 
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Aprjn. Number 09/641,410 (Kiely) GAU 1794 Request tor Reconsideration of the Holding of Abandonment 3 

abandonment is maintained and not withdrawn.*"' 

DECISION 

The petition is DENIED, 

Final Office Action Rejection of claims 403 - 416 

The Final Office Action of July 9 ; 2009 stated: 

Newly submitted claims 403-416 are directed to a method of making a support, 
i.e., an invention that is independent or distinct from the invention elected 

in response filed January 18, 2003 to the original restriction requirement. 

Since applicant had elected a product and not the method of making in response to 
the election requirement the method of making the product, i.e., claims 403-41 6 
are withdrawn from consideration as being directed to a non-elected invention. Se* 
37 CFR 1.142(b) and MPEP section 821.03. Thus claims 403-416 will not be 
examined in the present office action. 

Thus, claims 383-402 directed to the product, L*, elected invention, will be 
examined in the present application. (Page 2) 

Applicant's amendment necessitated the new grounds of rejection presented in the 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
section 706.07(a). (Conclusion) 



Election of Species 

On January 18, 2003 , Applicant responded to the restriction requirement of 12/19/2002 by 
electing a species. (Attachment A - pages 1/3 - 3/3) 
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Appn. Number 09/641,410 (Kiely) GAU 1794 Reg uest for Reconsideration of the Holding of Abandonment 4 

Restriction/lCIection 

As above, the Final Office Action stated: 

Newly submitted claims 403-41 6 are directed to a method of making a support, 
i.e., an invention that is independent or distinct from the invention elected 

in response filed January 18, 2003 to the original restriction requirement. 

Since applicant had elected a product and not the method of making in response to 
the election requirement the method of making the product, i.e., claims 403-416 
are withdrawn from consideration as being directed to a non-elected invention. 

In response: 

Applicant disagrees that the amendment filed by Applicant necessitated the new grounds of 
rejection presented in the Final Office Action. Applicant respectfully maintains that claims 403 - 
416 are not directed to an invention that is independent or distinct than the species elected, but 
are directed to the same species. 

MPEP 803 Restriction When Proper 
] I Guidelines 

Examiner must provide reasons or examples of conclusions but need not cite documents to 
support the requirement in most cases. 

CRITERIA FOR RESTRICTION BETWEEN PATENTABLY DISTINCT INVENTIONS 
There are two criteria for a proper requirement for restriction between patentably distinct 
inventions: 

(A) the inventions must be independent (see MPEP section 802.01, section 806.06, 808.01) or 
distinct as claimed (see MPEP section 806.05 - 806.05(j) and 

(B) There would be a serious burden on the examiner if restriction is not required (see MPEP 
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Appn. Number 09/641.410 (K.ielv> GAU 1794 Request for Reconsi deration of the Holding of Abandonment 

section 803.02, section 808, and section 808.02) 

In the restriction in the Final Office Action, as above, a reason stating how the inventions as 
claimed are independent (please see MPEP section 802.01, section 806.06, section 808.01), or 
distinct (please see MPEP section 806.05 - section 806.050) or that there would be a serious 
burden on examiner if restriction is not required (please see MPEP section 803.02, and section 
808.02) had not been stated. (MPEP 803 Restriction when proper) 



Where an application contains claims to a product, claims for a process specially adapted 
for (i.e. not patentably distinct from) as defined in MPEP section 806.05(f) making the 
product, and claims to a process of using a product, applicant may be required to elect 
either (A) the product and process of making it; or (B) the process of using. Ifthe 
examiner cannot make a showing of d istinctness, between the process of using and the 
product (please see MPEP section 806 OSfhYl restri ction cannot be required. (806.05 (i) 
Product, Process of Making, and Process of Using) (37 CFR 1.141) 



Applicant respectfully submits that in the absence of such a reason, or example, of independent 
inventions or distinct inventions, or a specific example or reason why it would be a burden on 
examiner if restriction is not required, as above, mat the withdrawal of Applicant's claims 403 - 
416 from consideration was clearly improper. Thus the finality of the Office Action was 
premature and improper under (MPEP 806.05(i) 37 CFR 1. 1 41 . Applicant respectfully requests 
that the finality of the Office Action be withdrawn. 

Amendments to Specification 



With regard to the amendments to the specification, Applicant had disagreed to the objection 
the amendments to the specification. Applicant had stated that evidence had been supplied th; 
original claims 6, 19, 21-23 recited a "composite material," and is not new matter. (MPEP 
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Appn. Number 09/641,410 (Kicly) GAUI794 Request tor Recoosiderati on of the Holding nf Abandonment 6 

608.01 [(I)] Original Claims). In addition, Applicant's specification as a whole describes an edible 
composite material, such as the examples of Milky Way (tm). Snickers (tm), Twix (tm). Kit Kat 
(tm), Kudos (tm), etc., which enables any person skilled in the art to which it pertains as 
comprising an edible composite material and should be allowed, in accordance with 35 USC 1 1 2 
Specification. 

Although Examiner had sent a response in the Final Office Action, i.e. Response to Arguments, 
pages 1 1-14, as stated in the response to the Petition to the Director, this response did not answer 
Applicant's argument that the term "composite material" was present in original claims 6, 19, 21- 
23 and should be allowed under 608.01 [(1)] Original Claims, or that the specification related a 
"composite material" enabled to one having ordinary skill in the art, as above, and should be 
allowed. 35 USC Section 1 12, (Please see - Final Office Action - Response to Arguments, 
Amendment B (4 pages), page 12, i.e. - No response was given to Applicant's argument.) 



For this additional reason, Applicant respectfully submits that the finality of the Office Action wa 
premature and improper under (MPEP 707.07(f) Answer all Material Traversed) and respectfully 
requests removal of the finality of the Office Action, and thus the abandonment. 



35 USC Section 112 



As noted in Applicant's petition to the Director and in responses to the Office Actions, Applicant 
had disagreed with the rejection of section 1 12 and stated that the term "composite material'' is a 
well known term to Hie public and to a person skilled in the art to which it pertains, and it is not 
required for Applicant to make and/or use a "composite material." 

Applicant argued that the term "composite materiaP was not new matter as it was in fact 
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AppiuNumber 09/641,410 (Kiely) GAU1794 Request for Reconside ration of the Holding of Abandonment 7 

disclosed in the original disclosure in original claims 6, 19, 21-23. (MPEP 608.01(1) Original 
Claims) 

Although Examiner had sent a response to Applicant, as above, the response did not take note of 
Applicant's arguments or answer the substance of them, such as those stated directly above. 
(MPEP 707.07(f) Answer all Material Traversed) (please see Final Office Action, Response to 
Arguments - regarding section 1 12, page 12 (I) i.e. no response had been given to Applicant's 
arguments) 

Applicant additionally submits that the finality of the Office Action was thus premature and 
improper, as the substance of Applicant's arguments with regard to section 1 12 was not noted or 
answered, MPEP 707.07(f). Applicant thus respectfully requests that the finality of the Office 
Action be withdrawn. 

35 USC Section 102 

In response to the non- final Office Action, Applicant bad argued that Musher (US 2,217,700) did 
not anticipate Applicant's claims, as Musher did not show a composite material, as the unit 
structure of Musher was comprised largely of interstices to hold ice cream, was not a solid 
material, never was a solid material, and thus did not show a composite material. (Attachment C - 
paragraph 4) 

This argument also was not noted or answered, (MPEP 707.07(f) Answer all Material Traversed) 
and thus the finality of the Office Action was premature, improper and should be withdrawn. 
(Please see Response to Arguments page 12 (II) through page 13(d), i. e. no response to this 
argument). 
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Appn. Number 09/64 1 ,4 1 0 (Kiely) GAU 1 794 Request for Reconsideration of th e Holdio j> of Abandonment 8 

Furthermore, Applicant respectfully submits that the finality of the Office Action is also improper, 
as while the Office Action(s) agrees that all elements in Applicant's claims are NOT anticipated by 
a single reference (Office Action admits that the support of the single reference to Musher is 
entirely frozen [Applicant's is non frozen]) the reference has not been withdrawn. (35 USC 
Section 102.) 

(Please see Response to Arguments - page 13 (d) ..."Thus the composite support for a frozen 
confection as taught by Musher is not-frozen until the ice cream material is poured into the voids 
and the entire structure is frozen , 

N. B. Examiner agrees the support of Musher is entirely frozen. (Applicant's support is not 
frozen) Thus, Musher does not anticipate any of Applicant's claims. Since Examiner agrees that 
Musher does not anticipate Applicant's claims under 35 USC Section 102, and the rejection was 
not removed, the Office Action was improper. Thus the finality of Office Action was premature. 

Reference to Feybusch: 

Applicant's argument of how the structure of Feybusch (US 1,638,4880) does not anticipate 
Applicant's claims since it is not a solid or a composite material, as it requires crevices to drain 
melting ice cream away from a user's hand when it is being eaten, had not been noted or 
answered. (MPEP 707.07(f) Answer all Material Traversed) (Attachment C - paragraph 5) (See 
Response to Arguments page 13, HI, Le. no response to Applicant's argument) 

Applicant's argument of how the structure of Feybusch does not show a material that comprises 
two materials, as each of the materials of Feybusch shows only raw ingredients, had not been 
answered. (See response to Applicant's Arguments page 13 s ID) (MPEP 707.07(f) Answer all 
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Appn. Number 09/641.410 {Kiclvl GAU 1794 Reotiest fo t Reconsideration of the Holding of Abandonment 9 

Material Traversed) 

Applicant respectfully submits that the finality of the Office Action was thus premature and 
improper, as the substance of Applicant's arguments with regard to Feybusch under section 102, 
as well, were not considered or answered. Applicant respectfully submits that the Final Office 
Action was premature and improper under MP BP 707.07(f) for these additional reasons and 
respectfully requests that the finality of the Office Action be withdrawn. 

Reference to Lane 

Section 706.07(a) of the MPEP specifies the conditions under which the finality of a second or 
subsequent Office Action is proper, providing that 

"Furthermore a second or subsequent action on the merits in any application or patent undergoing 
reexamination proceedings will not be made final if it includes a rejection on newly recited art, 
other than mformation submitted in an information disclosure statement filed under 37 CFR 
1 .97(c) with the fee set forth in 37 CFR 1.17(p) of any claim not amended by applicant or patent 
owner in spite of the fact that other claims might have been amended to require newly required 
art." 

Thus, Applicant respectfully submits that since claim 391 had not been amended, the new 
reference to Lane (US 1 ,690,984) was not necessitated by Applicant and was improper. Thus the 
finality of the Office Action was premature and therefore improper. 

Conclusion 
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10 



In view of the foregoing, Applicants respectfully requests withdrawal of the finality of the Office 
Action of 7/9/2009, and thus the withdrawal of the holding of abandonment for the above 
application. Applicants also respectfully requests that Applicant's claims 403 - 416 be rejoined 
and considered, and further requests that a new non-final Office Action be sent to Applicant. 
Applicant is appreciative of this reconsideration by Director. 



Very Respectfully, 
Alice O. Kiely 



71 Stonewall Court 
Yorktown Heights, NY 10598 
Tel. (914) 960-3506 



Certificate of Facsimile: I certify that on the dale below, this document and referenced 
attachments, if any, will be faxed to the central fax number of 571-273-8300 to the United States 
Patent and Trademark Office "Commissioner for Patents" Arlington, Virginia 223 13. 



2010 September 10, 



Alice O. Kiely 




Attachments: 

Attachment A: Election of Species, January 18, 2003. 3 pages 
Attachment B: Examiner's Response to Arguments, 4 pages 
Attachment C: Musher and Feybusch Arguments 
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s Office Action Summary 
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Application No. 
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Examiner 
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□ This action is FIMAL 



□ Since this application is in condition for aJtawance except tor formal matters, prosecution as to the merits is closed in 
accordance with the practice under Br parte Quayie. 1935 CD. 1 1 ; 453 O.G. 21 3. 



Disposition of Claim* 

B^ClaimCs) 



Of the above claim(s) _ 

□ Claim(s) 
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Application Papers 

O The proposed drawing correction, fifed on . 
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is/are pending in the application. 
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is/ana rejected. 

- is/are objected to. 
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requirement 



is D approved □ disapproved. 



is/are objected to by the Examiner 



G The specification is objected to by the Examiner. 
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Priority under 35 U.S.C. § 119 (aHri) 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119 (aHd). 
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□ Certified copies of the priority documents have been received. 
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Application/Control Number 09/64 1.4 1 0 
Art Unit: 1714 



Pa Lie 2 



r 



For the record, applicant has nut specifically addressed the election of species set forth m 
the Office action mailed 5/2/02. paper no. 7. Ordinarily, applicant is required to elect one or 
more species. There is no statement that an election was noi made since the amendment presents 
a aroup of claims to which the election is no longer relevant. However, (his does seem to be the 
case 

In view of the presentation of the new set of claims in the amendment filed 6/5/02, paper 
no. 3, the election in paper no. 7 is withdrawn in favor of the following new election: 

This application contains claims directed to the following patemably distinct species of 
the claimed invention. 

Species I, wherein the comestible has a support as shown e.g. in Fig L or 
Species It, wherein the comestible has a plurality of supports as shown e.g. in Fig :>5-."W. 

and 

Further, election is also required between 

Species HI. wherein the support is a composite support, as shown e.g. in Fiu 1. or 
Species IV, wherein the support is a homogeneous support as shown e.g. in Fig 3 
Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is finally 
held to be allowable. Currently, no claim is generic 

Applicant is advised that a reply to this requirement must include an identification of the 
species that is elected consonant with this requirement, and a listing of all claims readable 
thereon, including any claims subsequently added An argument that a claim is allowable or that 
all claims are generic is considered nonresponsive unless accompanied by an election 
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(A) Claim 391 is rejected under 35 U.S.C 103(a) as being unpatentable over 
Feybusch in view of Lane et al (US 1690984), hereinafter Lane. 

Regarding the limitation of "wherein one of the two constituent materials comprises an 
edible hollow confection length, wherein the other of the said two constituent materials 
comprises an edible filling placed in said hollow length" as recited in claim 391. 
Feybusch teaches of a composite support for frozen confection (See figures 1 and 2 of 
Feybusch). The reference however, is silent as to having one of the two constituent 
materials comprises an edible hollow confection length, wherein the other of the said 
two constituent materials comprises an edible filling placed in said hollow length, as 
recited in claim 391. However, support for the frozen confections, wherein one material 
creates a hollow area which is filled with the other component was well known in the art 
at the time of the invention. For example Lane teaches of support for a frozen 
confection comprising of two layers of confection (See items 10 and 1 1 of Figure 3 of 
Lane and Page 1 , lines 26-34), which have space in between the layers (Item 12, Figure 
3 and Page 1 , lines 30-33), the space 12 can receive icing, filling of sweetened cream 
or other confection (Page 1, lines 30-34). Thus, edible support for frozen confections 
with one material forming a hollow space and the other confection forming the filling as 
taught by Lane was well known at the time of the invention. Therefore, it would have 
been obvious to one of ordinary skill in the art at the time of the invention to modify 
Feybusch based on the teachings from Lane and make the edible support comprising 
one material that has hollow confection length and another component that comprises a 
filling placed in said hollow length (Lane Page 1, lines 26-34). One of ordinary skill 
would have been motivated to modify Feybusch at least for the purpose of rendering the 
edible support more desirable and tasty (Lane, Page 1 , lines 9-14). 

Claim 391 , is unpatentable over Feybusch in view of Lane. 




Response to Arguments 
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Applicant's submission of Jan 16, 2009 and March 16, 2009, cancelling all the ciaims 
examined in the previous non-final office action and adding all new claims 383-416 have 
been considered. Claims 383-402 have been examined above and claims 403^16 have 
been withdrawn from consideration as being directed to a non-elected invention. 
Applicant's remarks are addressed to the new claims, which have been rejected above 
and thus are moot in view of the new grounds of rejection. 

Regarding the support for the terms rejected under 35 U.S.C. 1 1 2, applicant has 
presented no comments and although the applicant has removed the rejected claims, 
the newly added claims continue to be unclear for the reasons of record. For expediting 
the prosecution in future, the applicant is requested to provide support in the original 
disclosure of the present application for future reference. 

Applicant's remarks regarding Musher have been fully considered but are not 
persuasive. Applicant's remarks have also been responded in previous office action 
dated April, 30, 2008. 

a) Specifically regarding Musher not teaching a two ingredient support (Remarks, 
page 36), applicant is referred to the claim as recited "support... .comprising two edible 
ingredient materials", the term comprising is open ended and does not convey that the 
support have only two edible ingredient materials. Further since the applicant has failed 
to show how the two ingredient materials are different from an ingredient in the support 
as stated in claims, therefore it is unclear as to what constitutes an ingredient or an 
ingredient material as recited. Also see the rejection of claims under 35 USC 112 
above. Further, it is noted that the applicant also states "Musher's composite support 
structure is made up of plurality of edible ...components" (Remarks, page 36-37) and 
"each of the framework structures are bonded together to make the framework 
structure" (Remarks, page 9, paragraph following Example V of 1/28/08). Thus the 
applicant admits that plurality of components come together to make the support 
structure as taught by Musher. 



PAGE 72/75 * RCVD AT 12/30/2010 12:56:45 PM [Eastern Standard Time] * SVR:USPTO-EFXRF-6/13 * ONI8:273S300 * CSID:914 245 6661 * DURATION (mm-ss):26-»0 



Dec 30 10 01:22p 



Alice Kiely 



914 245-6661 



p.73 



3/4 



Application/Control Number: 09/641,410 



Page 13 



Art Unit: 1794 

b) Regarding applicant's argument that "Musher's composite support structure is 
made up of plurality of edible ...components" (Remarks, page 36} and "framework 
structure comprises one material... and not two ingredient materials" (Remarks, page 9, 
paragraph following Example V of 1/28/08). Further the applicant alleges that 
components, such as, baked dough constitute a single material and do not qualify as a 
two ingredient material. In response the applicant is reminded that a material, such as, 
baked dough, also comprises of ingredients including flour, water , salt or sugar or fats 
or oils and other flavors or additives, thus applicant's argument that none of the 
components in Musher's support structure are two ingredient materials is 
unsubstantiated and not persuasive. 

c) Regarding applicant's argument that Musher's composite support structure is 
made up of components and not materials (Remarks, pages 36-37) a component is a 
constituent part; element; ingredient and a material is the substance or substances of 
which a thing is made or composed. Thus by definition all components are constituent 
parts or materials with which a thing is made, in the instant case a support for a frozen 
confection. Thus applicant's argument is not persuasive. 



dj^ Regarding the argument that Musher's support is not non-frozen the applicant is 
reminded that the baked support and the flakes and nuts etc., as taught by Musher 
make the composite support structure, which comprises voids where the ice-cream 
mixture is poured and frozen. Applicant is further referred to page 4 of Musher, where 
Musher teaches molding of stick and other flake material into a support structure for the 
frozen confection and forming the structure and coating it. The formed and coated 
support structure of Musher is non-frozen prior to addition of liquid and freezing steps. 
Thus the composite support for a frozen confection as taught by Musher is not-frozen 
until the ice cream material is poured into the voids and the entire structure is frozen 



— > (m) Applicant's remarks regarding Feybusch have been considered and are moot in 





view of new grounds of rejection. 
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IV) Applicant's claim for new and unexpected results has been considered however 
applicant's remarks have materials and ingredients that have not been claimed as such 
and the applicant also claims of obtaining unique results by using commonly known and 
used components . Further the remarks offer no new data or experimentation that 
provides any evidence of the unexpected results. Thus applicant's remarks are not 
persuasive and claims 383-402 are rejected for reasons of record- 
Thus applicant's remarks have been fully considered but have not been found 
persuasive and claims 383-402 have been rejected for reasons of record. 



Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 .1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JYOTI CHAWLA whose telephone number is (571)272- 
8212. The examiner can normally be reached on 9:00 am to 5:30 pm. 

If attempts to reach die examiner by telephone are unsuccessful, the examinees 
supervisor, Ketth Hendricks can be reached on (571 ) 272-1401 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 




Conclusion 
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Mustier also dcc 3 not show two ingredient materia* that can serve to compose or make 
up his framework. 

This Umitauon clearly distinguishes overFeybusch who shows only the single ingredient 
materials of usual pastry cone, molasses, hard crack peanut brittle, con., and nut. He does 
of show two ingredient materials in any one of Ms materials. 

independent claim 394 Erst recites: "A support for a frozen comestible comprising an edible 
composite material, said edible composite material comprises rwojngredient materials vattun saul 
edible composite material or two constituent ingredient materials " 

r This Warion clearly distmguishes over Mushe r as Musher doe, not show a composite 
( material. Musber's support stick comprises only one ingredient material, baked stick. His 
_ ) toffipopisalsoonemgretferarn^ 

) Jus embodiments that arc recced to s^port his ice cream. His framework therefore ha, 



never 



been, or show a solid material or a composite material . 



p.1© 



/-This limitation also dearly distinguishes over Feybusch as each of his materials compose 
[ only one ingredient material of usual pastry cone, molasses, hard crack peanut brittle, 
\ corn, and nut, and therefore does not comprise a composite material Ms cone also 
~? < reouires marry interstices, or cracks in which to hold melted ic* cream in all of rus 

l embodiments, having uever been a solid material, and therefore and docs not show a 

V composite material. 

^dependent 405 recites: "Ametbod of making a support for a frozen comestible comprising 
comprising an edible material comprising two ingredient materials within said edible material or 
two cor^tuent .ngredient materials in a support for a frozen comestible, whereJr, said two 
constituent materials comprise said edible material" 

This limitation clearly disrir.gmshcs over Musher whose framework requires a great many 
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